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REFORMS UNDERTAKEN: SIGNIFICANT RETHINKING
OF THE DEFINITION OF CIVIL PROCEDURE LAW

Abstract. The article considers the issue of significant rethinking of the definition of civil
procedural law. Signs of failure of judicial reforms are characterized. Problems of administration of
justice in civil proceedings of Ukraine are investigated. The concept of justice is defined. A description
was made, as well as the current state of the courts of Ukraine, their corruption and noted the international
experience on this issue. In addition, we raised the issue of civil law as a science: the concept, subject,
legal relations and so on. The study identified the fact that the method of this science is absent. Based on
the above, it was concluded that the domestic Ukrainian definition of civil procedural law, its tasks and
method needs significant changes and clarifications.
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Relevance of the study. The fact of judicial reform in Ukraine is well known. Every
day we are reminded of this by the decisions of the “renewed” Ukrainian courts, from the
Constitutional Court to local courts. Judicial reform without exaggeration can be called a
priority of modern Ukraine, because without it all other reforms one way or another are
reduced to profanity. Without restarting the judicial system, all other fundamental reforms will
be blocked. Without fair courts, Ukrainians cannot feel safe in their own country and the
government cannot win back the trust of investors. Without guarantees of legitimacy, there will
be no development of small and medium-sized businesses, no growth in living standards, and
no expansion of the middle class.

In addition, at the same time a reform of legal education and science is looming. But
will it not be the same as the results of the failed judicial reform? After all, education and
science could be improved without reform. Arguments on this fact are obvious and are given in
our study.

Recent publications review. The problem of justice in their works raised by such
scientists as V. Bihun, A. Berniukov, O. Kolisnyk, O. Vasylenko, Yu. Loboda, B. Malyshev,
I. Marochkin, O. Riazantsev, S. Pohrebniak and others. The direct comprehension of justice is
reflected in the monograph of V. S. Bihun, as well as in the collective monograph by V. Bihun,
A. Berniukov, S. Pohrebniak and others. Justice and judicial power were considered by
I. Marochkin. The issues of civil litigation were covered in the scientific works of scientists
0. Kolisnyk and O. Riazantsev. However, to date, there are few relevant studies devoted to the
problem of complete rethinking and definition of civil procedural law.

The article’s objective is to explore the question of substantially rethinking the issue of
the definition of civil procedural law

Discussion. Justice and legal proceedings are far from being the same thing. Therefore,
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first let us explain the direct concept of civil procedural law, which means — "a totality and
system of legal norms governing the order of consideration and resolution of civil cases by the
court, the subject of regulation of which are social relations arising in the field of civil
proceedings, that is, civil procedural legal relations™ [1]. Despite the fact that this approach to
the definition of this concept in Ukraine is generally defined, it still causes a number of
significant issues:

— first, when we consider “civil procedural law” as a branch of law, and as an academic
discipline, and as a relevant system of knowledge, and as a subjective right, and as a "totality
and system of legal norms" a logical question arises, how in this case we should interpret the
concept of "civil procedural legislation”, whose content is the relevant legal norms, which, in
turn, regulate certain aspects of social relations, which are the subject of their regulation? The
consequence of this lack of clarification and further study of these issues on the basis of
traditional purely positivistic legal understanding will be a banal identification of the concepts
of "civil procedural law" and "civil procedural legislation";

— secondly, the subject of regulation of civil procedure law is the relevant social
relations, and the subject of civil procedure law as a system of knowledge is civil procedural
law? It is obvious that there is a "dogma of law", i.e., this statement should be regarded as a
provision of a legal nature, accepted without evidence?;

— third, in addition, it would not be superfluous to clarify the content of the civil
procedure law itself. What does it involve? A "system™ or still a "totality” of legal norms? But
we should not identify these concepts, because the system is not a totality, and the totality is
not a system;

— fourthly, it may also criticize the assertion that it is "public relations in the
administration of justice" that constitute the subject matter of civil procedural law. To this end,
it is first necessary to clarify the concept of justice, which, in turn, means the purpose and
desired result of the activities of the judiciary. It follows that these relations are regulated not
only by civil procedural legislation, but also by other normative legal acts. And the regulation
of relations in the field of legal proceedings in civil cases, the proper implementation of which
constitutes one of the main means of ensuring justice, is the responsibility of the civil
procedural legislation.

The confirmation that justice and legal proceedings are not identical concepts is
evidenced by a number of general scientific sources and relevant rules of logic, which
interprets legal proceedings as the proceedings in the order established by law, and justice — as
a form of state activity [2].

It should be noted that the word "justice" is derived from the words "right", "truth",
"true", "trial according to truth, according to conscience, according to law", "justice". However,
after examining a number of practical court decisions, it is safe to say that truth, justice, and
fairness do not always occur in the conduct of legal proceedings. Although, strange as it may
seem, it is justice and fairness that should have been the goal of the judiciary. That is, the latter
statement is the basis for concluding that one of the directions of the state is justice. Thus, the
function that is conducted by the system of relevant bodies, and which is not simply assumed,
but also monopolized by the state and constitutes the content of justice. In addition to this, their
activity is indeed conducted in the form of legal proceedings. But often the courts also make
non-legal decisions. But in this case, the state provides for other institutions directly aimed at
resolving contradictions arising from legal relations in the sphere of providing justice.
According to the Art. 55 of the Constitution of Ukraine these institutions constitute a system of
national means, and when such means are exhausted. and justice has not taken place, the
person concerned is entitled to apply to international organizations for the protection of their
rights.

That is why the court in conducting judicial proceedings only contributes to the
administration of justice, and the duty to ensure it was taken by the state and, above all,
through the system of relevant authorities. Therefore, we can define that the subject of
procedural law is the civil proceedings, the process, in other words - the activities of courts,
persons directly involved in the case (experts, witnesses, interpreters) and other participants in
the process, as well as the bodies of judicial execution, regulated by the civil procedural law.

Regarding the courts themselves, | would like to add some results of a study on the state
of corruption in Ukraine's judicial system. The study was supported by the governments of
Ukraine and the United States through the Millennium Challenge Corporation as part of a two-
year threshold program for Ukraine aimed at reducing corruption in the public sector.
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The official presentation was attended by the U.S. Ambassador to Ukraine William
Taylor. Commenting on the results of the study, he noted, in particular, that "fair competition
can only be established under the rule of law, guaranteed by an impartial system of justice - the
judicial system. Corruption compromises this system and undermines the rules of fair
competition, which complicates economic growth".

The study aimed to determine the attitudes towards corruption and the real experience
of encountering corruption in the judicial system by four target groups: citizens and companies
that have gone to court, and a professional group of lawyers and prosecutors. A total of 2004
citizens and 527 companies/businesses in all regions of Ukraine were interviewed. A total of
184 attorneys participated in the survey of attorneys, which was conducted in all oblast centers
of Ukraine. The study also included a survey of 111 prosecutors, deputy prosecutors, and
prosecutorial staff (criminal-judicial department, public prosecution support department, and
investigative department) in all oblast centers of Ukraine.

All groups of respondents perceive the prevalence of corruption in the judicial system
almost the same. However, the opinion of the professional group of prosecutors and lawyers,
who observe the system from the inside, is particularly interesting. About one-third of lawyers
and prosecutors perceive corruption as a common occurrence at all stages of court proceedings.
Another third of respondents (36-39%) indicate that it is the pre-trial stage that is the most
corrupt. In addition, 64% of attorneys and prosecutors surveyed believe that the level of
corruption in the judicial system has increased over the past year. Traditionally, the level of
perception of corruption is much higher than the actual experience of corruption. 19% of
citizens and 37% of companies that went to court said that they had actually experienced
corruption in the judicial system. It is interesting to note that companies were twice as likely to
have encountered actual corruption as citizens, which, according to experts, reflects the
monetary value of court cases.

From 45% (attorneys and prosecutors) to 67% (citizens) of respondents believe that the
introduction of the Unified Public Register of all court decisions on the Internet will reduce the
level of corruption in the judicial system. At the same time, the majority of citizens and
companies generally give the same negative evaluation to the current anti-corruption actions of
the government: 70% of companies, 90% of attorneys and prosecutors, and 74% of citizens are
convinced of their ineffectiveness.

While presenting the results of the study in Kharkiv, the co-chairman of the Kharkiv
Human Rights Group Yevhen Zakharov noted that one of the ways to overcome corruption is
the openness of state authorities, in particular, when making public the adopted normative legal
acts. In addition, Zakharov stressed that the majority of appeals to the European Court of
Human Rights against Ukraine concern violations of the right to a fair trial [9].

Thus, if we consider thousands of claims of Ukrainian citizens against Ukraine in the
European Court of Human Rights, most of which the court satisfies in favor of these citizens,
the fact of "fairness™ of justice of Ukrainian courts becomes evident. So, if we refer to the Art.
2 of the Law of Ukraine "On Judicial System and Status of Judges" we can see the following
terms, which tell us that "the court, by administering justice based on the rule of law, ensures
everyone the right to a fair trial”, then it turns out that in fact everything is not so [3].

In addition, it would be useful to note that the world experience of judicial activity long
ago led everyone to the conclusion that the court is primarily a body of the state, which in the
interests of the ruling class conducts in the established procedural order of consideration of
civil and criminal cases. It is the class essence of the state which created it that determines the
forms of its organization and activity. Often the court acts as a means of protecting the interests
of the exploiters in exploitative states. Therefore, the class selection of judges is characteristic
of the courts of all exploitative states. And this, together with class legislation, enables the
ruling classes to use it to suppress the workers. At the same time, famous political classics,
during the characterization of the bourgeois court, noted that this court only portrayed itself as
a defense of order, but in reality, was a blind, subtle instrument of miserable suppression of the
exploited, which defended the interests of the moneybag. Also, Valentyna Danishevska,
president of the Supreme Court, noted that the judiciary and the public share a key goal: to
provide independent, impartial, fair justice that people trust. "We see successes, but we also see
that. That if the conditions for independent justice are not in place, nothing will lead to the
proper outcome. That is, in parallel with the way we're reviewing the philosophy of judicial
selection, we need to talk more about whether there are conditions for the virtuous professional
we want to see in the judicial system to remain that way for as long as they will work", the
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speaker explained [4].

Given that Ukraine has become not only a bourgeois, but also a clan-oligarchic power,
the following question is quite relevant: won't Ukrainian courts consequently become the same
"blind, thin instruments of miserable suppression of the exploited, who simply defend the
interests of the moneybag" and are there appropriate mechanisms to prevent this problem in
this state?

It is unimportant to note about the courts - they are the very basis of corruption
throughout the country. After all, without defeating corruption among judges, it makes no
sense to fight it in other spheres of life as well. After all, it is the courts that ultimately decide
who is corrupt and who is not. And in recent years, officials, police, prosecutors and the SBU
have talked a lot about the fight against corruption. But the "effectiveness" of this "struggle™ is
eloquently proved by the official data of the State Department of Ukraine on the execution of
punishments: there is not a single corrupt judge in places not so distant. The last judge who
went to prison went free more than a year ago, it was an officer of justice from Ivano-
Frankivsk, who got burned on a bribe.

What to say, when the Ukrainian courts are worse than corruption. These are the results
of the survey conducted at the end of October by the European Business Association (EBA),
Dragon Capital investment company and the Center for Economic Strategy. Corruption, which
topped the list during the polls, has moved to the second place [5].

However, there is a question that has been bothering many concerned Ukrainians of
late: can a court cleanse itself? The Explanatory Dictionary explains self-cleansing as "the
action of freeing oneself from something superfluous, interfering with someone else's" [6].
However, this is indeed the case, there are superfluous people in the judicial system, who
hinder it, pulling it down with all their efforts.

Reformers and politicians of all ranks are unanimously crying out about the fact that the
judicial system does not want to cleanse itself of bribe-taking judges, corrupt judges, judges
who render unjust decisions, that corporatism is quite common among judges, the judicial
system protects "its own" in any case. Thus, the judicial system does not exempt scoundrels in
robes, but even on the contrary, supports and protects them in every possible way. Ideas arise
about establishing criminal liability for judges if they fail to notify law enforcement agencies
about the commission of corruption offenses by their colleagues, etc.

At the same time, the Parliamentary Assembly of the Council of Europe notes in its
Resolution 1703 that corruption is deeply entrenched in many Councils of Europe member
states. The Assembly is concerned that some states have a "fashion" to flatly deny that they
have the problem of corruption in courts. This cannot be said about Ukraine. We don't have
any problems with it, only lazy people don't shout about corruption in courts.

Therefore, the Parliamentary Assembly of the Council of Europe calls upon member
states to establish a mechanism for inspection of the activities of lower-level courts by higher-
level courts or representatives of the body of judicial self-government - the Judicial Council of
Ukraine or the Supreme Council of Justice [7].

The Council of Judges of Ukraine has conducted numerous inspections of some courts
in Ukraine, but such powers of the Council of Judges are nowhere enshrined in law. Therefore,
in our opinion, court audits are necessary, especially at the present time when Ukrainian
society demands that the judicial system cleanse itself. However, this requires an appropriate
legal regulation. That is, first of all, it is necessary to clearly define the body that will be able to
conduct these inspections, clearly define the cases when these inspections should be conducted,
as well as to characterize the powers of inspectors.

Thus, given the above, we can conclude that the Ukrainian state should be at the
legislative level immediately to implement the resolution of the Parliamentary Assembly of the
Council of Europe Ne 1703 on corruption in the judicial system, to introduce an effective
mechanism of inspection of the courts of Ukraine to reduce the risks of corruption activities.

As for the definition of the concept of method, in the special literature it is interpreted
only in general terms. In particular, it is interpreted that it is "a totality of means and ways of
impact on the behavior of subjects of civil procedural legal relations, enshrined in the norms of
civil procedural law. It is conditioned by the specific properties of the subject of regulation of
the civil procedural law, those social functions that this branch of law performs, and its organic
connection with the branches of substantive law" [8].

In other words, this definition interprets not the method of legal regulation, but the
"method of law". At the same time, given that the concept of "law" both in the objective
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understanding as a system of norms, and in the subjective understanding as a subjective right,
and as a leading system of knowledge itself is a means that simultaneously performs the
function of method. Thus, from the above it follows that the method has its own method, which
from the logical point of view is unquestionable.

Quite big doubts are also caused by the fact that it would seem that all the problems of
civil-law legislation can be solved relying on only one method. On this basis, the following
question arises: wouldn't it be more logical to first define not "method of law", but "methods of
legal regulation”, and then proceed from the fact that these methods form a corresponding
system, the characteristic of which remains undisclosed, and therefore requires appropriate
scientific efforts?

The convincing assertion that "in content the method of civil procedural law is
imperative-dispositive and characterized by normative definition: the grounds for emergence,
development and termination of civil procedural legal relations, the nature of legal relations
between its subjects; procedural legal position of court, body of judicial execution, participants
of civil proceedings; civil procedural actions - their content, form, procedure of execution; civil
procedural sanctions” does not stand. After all, it is quite obvious that each of these features is
also typical for each of the other branches, at least for the procedural law.

And speaking about the imperative and dispositive method, their essence is determined
not by their content, but primarily by the nature of influence on the subjects of certain legal
relations, which is why they are also used to a greater or lesser extent in each of the varieties of
legal regulation. However, it is widely known that the imperative method provides for a
mandatory for implementation state command, non-compliance with which entails negative
legal consequences, that is, sanctions. Exactly this method is characteristic of public-law
relations. And as for the dispositive method - this method is an opportunity for the subjects of
legal relations to choose one of the ways of action proposed by these norms, provided for by
the relevant rules of law. Therefore, it is characteristic precisely for private legal relations. At
the same time, both imperative and dispositive method, to a greater or lesser extent, is used in
the process of solving problematic issues in the sphere of each type of legal regulation.

Conclusions. Consequently, the reasoning outlined above in this article leads to the
conclusion that the Ukrainian definition of civil procedural law, its objectives and method
requires significant changes and clarifications. And if we talk about the direct definition of the
method of civil procedural law, it is absent in our country. Then a logical question arises: who,
in such a case, will work on this problem? - Probably no one. But, once upon a time, before the
loud reforms, such an initiative was encouraged. At the same time each such publication
provided for a certain fee. And after all these reforms, a Ukrainian scientist, to write and
publish in a foreign language (so that not Ukrainian, but, for example, foreigners, to use it even
a small, even large discoveries) he needs for this and pay your own three.
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Kpuctuna PE3BOPOBUY, Anina JTYKOMCBKA
BITPOBA’)KEHI PE®@OPMU: CYTTEBE HEPEOCMUCJIEHHS BU3HAYEHHSI
MNPOLEAYP IUBIJIBHOI'O NTPOLHECYAJIBHOI'O 3AKOHOJJABCTBA

Anortanisgs. CraTTs mpUCBSYEeHa [HUTAHHIO, SKE IIOB’SI3aHO 3 CBOJIOLIEI0 IIMBLUIFHOTO
MIPOLIECyaNbHOTO 3aKOHOIABCTBA, a CaMe ICTOTHOTO IIEPEOCMHCIICHHS IINTAHHS BH3HAYCHHS IUBLUILHOTO
IpolecyanbHOr0 IpaBa. Y CTaTTi HaMy, HacaMmmepen, Oyno 3iHCHEHO aHaji3 Ta IIoJajblIe
CIIBBITHONIICHHS ITOHATH «IIPABOCYUISD» Ta «CYZOYMHCTBOY, 1€ MU 3pOOMIN BHCHOBOK IIPO Te, IO JaHi
MOHATTA TAyMadyaThCsl TO-PI3HOMY Ta y CBOEMY 3MICTi MICTATh JaJleKO i He OJlHE 1 Te K caMe 3HaYCHHS.
ITinTBEpKEHHAM TOTO, 110 IPABOCYIAS Ta CYAOYHHCTBO 30BCIM HE € TOTOKHUMH MOHATTSIMHU CBITUUTH I
HHM3Ka 3arajlbHOHAYKOBHX JDKEPEN Ta BiIMOBIAHMX MPABHJ JIOTIKH, SIKI CY[OYMHCTBO TIyMa4dMTHCS 5K
MIPOBAKEHHSI Y BCTAHOBJICHOMY 3aKOHOM IOPSAKY BiAMIOBITHHUX CIIPaB, a MPaBOCYAS — K OgHA i3 opm
nisutbHOCTI AepxkaBu  Ilicis bOro MU 3BEPHYJIHCS 10 TIIYMauyHOTO CJIOBHHKA JUISl BU3HAYCHHS HOHSTTS
LUBITBHOTO TPOIECYaJbHOIO HpaBMiIa Ta OJpa3y BHOKPEMWNHM, IO TaHUH MiIXiA [IOA0 BHU3HAYEHHS
LBOTO TOHATTSA B YKpaiHi € 3arajJbHO BH3HAYECHUM, BCE K TaKH BiH 3yMOBIIOE BHHHKHEHHS HU3KH
CYTTEBHX ITUTaHb, SIKi HaJall PO3KPWIN Yy 3MICTI HAIIOro HAyKOBOTO jaociimkeHHs. OxapakTepr30BaHO
O03HAKH TPOBAIBHOCTI CyHOBHX pedopMm, amke Oe3 mepesamycKy CyaoBoi CHCTeMH BCi iHIN
¢yHmameHTanpHI pedopmu OymyTh MpocTO 3abiMoKOoBaHi. be3 decHHX CyniB yKpaiHI HE 3MOXKYThb
BiguyBaTH cebe B Oesmeli y BIAacHii KpaiHi, a Biaja He 3MOKE MOBEpHYTH IOBIpy iHBecTOpiB. be3
rapanTiii 3aKOHHOCTI HEMOJKJIMBHI PO3BHTOK MAaJlOro i cepeaHboro OizHecy, He Oyae 3pOCTaHHS PiBHSI
XKHTTS 1 PO3MHUPEHHS CepeHBOT0 Kiacy. OKpiM OTO y HAyKOBOMY JOCIIDKEHHI TOCIIIKEHO po0ieMu
3IIMCHEHHS MPaBOCYIAs B IUBUIBHOMY CYIOYMHCTBI YKpaiHH. BU3Ha4aeThCs MOHATTS MPaBOCYAS, 1€
HaMH OYII0 3ayBa)keHO, IO CYJ, IPH 3IIHCHEHH] CyIOYMHCTBA TUIBKH CIIPHSIE 3IIHCHEHHIO IIPaBOCY s, a
000B’s130K Horo 3abe3neucHHs B3sila Ha cebe JepikaBa i, HacaMIepes, 3a JOIOMOI0I0 CHCTEMH OpraHiB
BiAMOBiAHOI BIagu. A TOMY MH 3pOOMJIM BHCHOBOK IO T€, IIO MPEIMETOM IPOLECYaFHOTO IpaBa €
LIUBUIBHE CYJOYMHCTBO, MPOLEC, HIIMMH CJIOBAMH — BPETYJIbOBAaHA [IUBUIBHUM HPOLECYATbHUM MIPABOM
iSUTBHICTE CcynAiB , 0ci0, mo Oe3nocepenHbO MPUHMAIOTH YYacTh y CIpaBi (EKCHEepTiB, CBIJKIB,
nepeKiIazayiB) Ta IHIIUX YYaCHHUKIB MPOIIECY, a TAKOX OPTaHiB CYZ0BOrO BUKOHAHHS.

Byno npoBeneHo XxapaKTepUCTHKY, a TAKOXK Cy4aCHHH CTaH CyliB YKpaiHu, iX KOpYMIIOBaHICTh Ta
3a3Ha4YeHO MIKHAPOIHUN JOCBI 3-TIPUBOJY AaHOi pobiemu. bepyuu o yBaru Te, o YkpaiHa cTana He
TUTBKU OypiKya3HOIO, a ¥ KJIAHOBO-OJIrapXiduHOIO JEp)KaBolO, JOCUTH aKTYaJbHUM BHCTYIIA€ HACTYITHE
MUTaHHS: @ YW HEe CTaHyTh BHACTIZOK I[bOTO il YKpAlHCBKI CyqW TaKMMH X «CIINAMH, TOHKHMH
3HAPAAASIM HEIACHOTO MPHAYIICHHS EKCIUTyaTOBAaHUX, SKi IPOCTO OOCTOMOIOTH IHTEPECH TPOLIOBOTO
MIIIKay» Ta 99 iCHYIOTb Yy Wil ilep>kaBi BiAMOBITHI MEXaHi3MHU 3aM00iraHHs aHii mpoOremi?

OxkpiM IBOT0 HaMU OYIIO MOPYIIEHO MUTAHHS IOJ0 BU3HAUCHHS LUBLIFHOTO MpaBa SK HAYKH:
MOHATTA, TPEIMET, MPABOBI BIIHOCHHM TOIIO. Y MOCITI[KEHHI BH3HAYHMIM TOH (hakT, MO0 METOJ IaHOi
HAYK{ B3araji BiICYTHil. AJDKe JOCHTh BEITUKI CYMHIBU M BHKIJIMKA€E i Te, 10, HAYeOTO, yci MpoOieMu
LMBIJIEHO-TIPABOBOTO 3aKOHOJIABCTBA MOXKHA PO3B’SI3aJIM CIMPAIOYUCh TUIBKH HA OJJUH MeToA. Buxomsun
3 I[bOT'0, BUHUKAE HACTYITHE UTAHHS: a YH He JIOTiuHinIe 0ys10 6 CrodaTKy BU3HAYNTH HE «METOJ IpaBay,
a «METOIY TNPABOBOTO PETYITIOBAaHHS», a IOTIM BHXOJWTH i3 TOrO, IO JaHi METOIU YTBOPIOIOTH
BIAMIOBIZIHY CHUCTEMY, XapaKTepHCTHKa SKOi 3aJMIIAETBCS IIe HE PO3KPUTOI0, a TOMYy I moTpedye
BiJITIOBITHUX HAYKOBUX 3yCHIIb?

Ha oCHOBI BHIIIEBHKIIaICHOTO 3pOOHIIM BUCHOBOK IPO Te, 10 BITYM3HAHE YKpaiHChKEe BU3HAYCHHS
LIUBUIBHOTO MPOIIECYaILHOTO MPaBa, HOro 3aBJjaHb Ta METOAY MOTPeOye CYTTEBUX 3MiH Ta yTOUHEHb.

Knrwuoei cnosa: pepopmu, yusinohe npoyecyanvhe npaso, cyou ma cyooi, KOpynyis, yusiibHo-
npagosi  GIOHOCUHU, MEMOOU YUBIIbHO20 —NPOYECYANbHO20 Npasd, npagocyodoss,  CyOOYUHCMEO,
Cnpaseoausicmo, npeomen ma HAyKa YUsLIbHO20 Npoyecy.
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