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importance of scientific research on problematic aspects of protecting human rights and freedoms to
overcome gender-based violence, discrimination and segregation in Ukrainian society is emphasized.
Attention is drawn to the Judgment of the European Court of Human Rights in the case of application No.
75135/14 «Maimulakhin and Markiv v. Ukrainey and the draft Law of Ukraine on the Institute of Registered
Partnerships No. 9103 of 13.03.2023. It is emphasized that the institution of civil (registered) partnerships
is one of the legal forms of regulating relations between persons who have a common life (live together)
but are not married.

The relevant legal form of partnership applies not only to LGBT persons, but is also provided for
homosexual and heterosexual couples in cases where, due to certain circumstances, the partners are unable
or unwilling to enter into a conventional marriage. The author concludes that the introduction of the civil
(registered) partnership institution should help ensure the right to create a family for every citizen of
Ukraine, and also provide confidence to persons who are unable to enter into a regular marriage for one
reason or another. This is not the only, but so far, the best alternative to ensure that sexual orientation and
gender identity are not grounds for discrimination in Ukraine.

Civil (registered) partnerships should contribute to the establishment of Ukraine as a democratic
state with modern European values. They will officially recognize a form of relationship between two
people, regardless of their gender, and provide partners with certain rights and obligations similar to those
of a regular marriage. This form of formalized partnership will guarantee legal protection for partners in
such important issues as inheritance, medical interventions, social benefits and protection, support,
property, care, protection from domestic and other gender-based violence, etc.
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Irop CEPJIOK®

KaHIUIAT IOPUANYHUX HAYK, JTOUEHT
(Aninposecwkuti depoicasHull yHigepcumem
sHympiwHix cnpae, m. Jninpo, Ykpaina)

CYYACHA MAPAIMT'MA TOCIZKEHHSI ITPABA
HA CIIPABEVINBUH CYJI TA MEXAHI3MY
HNOIro 3ABE3IIEYEHHA

BusHaueHo cydacHy mapajurmy JIOCIHiIKEHHs [paBa Ha CHIPaBEJIMBUIA Cyl Ta MeXaHi3My Horo
3a0e3neyeHHs. APryMEeHTOBAHO, 10 Cy4acHy MapaJurMy JIOCIIJDKEHHs IpaBa Ha CHPaBeIUIMBHH Cyl Ta
MexaHi3My Ioro 3a0e3nedeHHS CKJIafa€ He SKach OfHA YHIBEpCAIbHA TEOpis, a BH3HAHI HAYKOBUM
CITIBTOBapHCTBOM IIOJIOXKEHHS PI3HUX TEOpili, a came: IpaB JIIOMHY, IPaBOBIIAAS (BEPXOBEHCTBA MPaBa)
Ta MPaBOBOi JepkaBH. BiAMOBIAHI MOMOXKEHHSI € OCHOBOIO JUIsl TOCTAHOBKU JOCIITHUIBKHX 3aBIaHb 1
BOZIHOYAC 3aCO00M JUIsl iX BUpIILICHHS.

Knrouogi cnosa: npeomem 0ocniodicents, npago Ha cnpageonusuil cyo, Mexamizm 3a0e3neyeHHs
npasa ma cnpaseonusuli Cyo, Memooon02is NPAagHUYol HAyKu, Memooono2is O0O0CHIONCeHHs npasa Ha
cnpasednugull cyo0 ma Mexanizmy 1o2o 3a0e3neyents, napaouema, napaouema 00CIiONCeHHs npasa Ha
Ccnpasednugull cy0 ma Mexaismy 1o2o 3a0e3neuenHs, npasoenadds (8epXo6eHCMBO Npaea), npagosa
oeparcasa.

IMocTaHoBKa mpodjemMu. BaxxTuBUM 3aBJaHHSAM Cy9acHOi MPaBHUYOI HAYKH € HE
nuIe 3’SICyBaHHS IOPUAMIHOI IPUPOIN Jep KaBHO-TIPABOBHX SIBHIIL, aJI¢ W OOIPYHTYBaHHS THX
TEOPETHMYHUX TOJOKEHb, IO CTOCYIOThCS HAyKOBOI (TeopeTHyHOl ab0 KOHLENTYaIbHOI)
CKJIAZIOBOI METOZOJIOTI] IMi3HAHHS MpeaMera Ii€i Hayk, TOOTO 3arajbHUX Ta crenudidHuX
3aKOHOMIPHOCTEH BUHUKHEHHSI, PO3BUTKY 1 ()YHKIIIOHYBaHHS IIpaBa i IepKaBH, a TAKOX i1I1e He
Mi3HAHUX YU [0 KIHIM HE TMi3HAHWX BHITAQJKOBUX 3B’s3KiB, IO CYTTEBO BIUIMBAIOTH Ha
BUHHMKHEHHS, PO3BUTOK Ta (DYHKIIOHYBaHHA LUX sABHLI [§, c. 46]. Lle 3aBnaHHs € aKTyaJbHUM i
1010 TAKOI BAXKJIMBOI CKJIAZ0BOI IPeaIMETa 3arajbHOI Teopil mpaBa, SIK MPaBo Ha CIIPaBEITUBHUIA
CyJl Ta MeXaHi3M ioro 3abe3neyeHHs..
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AHani3 ny0aikanii, B SKHX 3a1104aTKOBAHO BUPiIIeHHS wi€l mpobuaemu. [Tonsarrs
METOJIONOTIT MpaBa, 11 BHYTPILIHS CTPYKTYpa, a TAaKOX MMi3HABAJILHUU MOTEHIa]l OKpeMuXx ii
CTPYKTYpPHUX €JIEMEHTIB B AacCleKTi NpeaMeTa HAayKH € TPaJULiHHUMH IHTaHHAMH, IO
KOMIUIEKCHO PO3IIISAAI0THCS B MEXaX HAYKOBUX MOHOrpadii, mucepTaiiii, crateil, mapyqyHHKiB
1 HaBYAJIbHNX MOCIOHMKIB 13 TeOopii JepskaBH 1 IMpaBa Ta iHIINX IOPUIMYHAX HAYK.

Baromuit BHECOK Y pO3pOOKY OKPECIICHHX BUILE MUTaHb HAJI)KUTh TAKUM BiTYU3HSIHIM
i 3apyOibkuum HaykoBusiM, sk C.[ycapeB, O. kxyxa, P.Kamoxnuit, M. Kenbman,
A. Koznoscwkuii, B. Kopooka, M. Koctuipkuid, T. Kyn, A. Kyayk, P. JIykiu, H. OnimeHko,
1O. Oprnog, O. Ilerpumu, I1. Padinosu4, O. Ceparok, T. Tapaxouud, O. THXOMHUPOB Ta iH.

BonHowac HaykoBHil (TeOpeTHYHHI a00 KOHLEMTYalbHUIA) CKIAQIHHK METONOJIOTi]
JOCTIKEHHS TIpaBa Ha COPaBeUIMBHI CYJ Ta MEXaHi3My Horo 3a0e3rneyeHHs, He3BaKaroun Ha
YHUCJICHHI TIpalli, MPUCBSIYEHI BHIE3TaaHii OCHOBOIOJIOXHIM MOXIUBOCTI [2; 5-6; 13-14],
3aJIMIIMBCS 11032 yBAarolo NMpaBHUKIB. Pajiie Sk BHHATOK MOXKHA BiA3HAYUTH HAyKOBY CTAaTTIO
O. Crparisl, B sKiil IpaBO Ha CIpaBEMIMBHN CyI PO3IIISNAETHCS B KOHTEKCTI BEPXOBEHCTBA
npasa [10]. YcyHyTH BKa3aHy IpOrajvHy i MOKJIMKaHa IIPeACTaBIIeHa Imparsl.

MeTa cTaTTi HONATaE y BU3HAYCHHI Cy4acHO! MapaJurMH JOCHiKCHHS MpaBa Ha
CIpaBeNIUBHI CYJl Ta MEXaHI3My HOro 3a0e3neYeHHsl.

JlocsrHeHHs BH3HAa4eHOI MeTH 3YMOBWIO HEOOXIIHICTh BHKOPUCTaHHA TaKHX
CKJIaTHUAKIB iHCTPYMEHTAJIFHOTO KOMIIOHEHTa METOONIOri1 MPaBHUYOI HAYKH:

1) HiaJIeKTHYHOrO METOAOJOTIYHOTO MiIXOAy, WIO IPYHTYETHCS HA MNPHHIMIAX
B33a€MO3B’SI3KY Ta PO3BHUTKY JEPKABHO-TIPABOBHX SIBUIL, Y MEXaX IbOr0 AOCIiUKCHHS BKa3aHi
NPUHIUIIN HTEPIIPETYBAIIICh B aCleKTi B3a€MO3B 3Ky Ta PO3BUTKY IpaBa Ha CIPaBEMIHBHH
CyA 1 MexaHi3My Horo 3a0e3ne4eHHIMH 3 THMH TEOPETHIHUMH IIOJIOKEHHAMH, 110 MOSACHIOIOTh
CYTHICTb LIUX SIBHIII, & TAKOX TXHE COLiaJIbHE MPU3HAYCHHS;

2) ¢GopMasbHO-JIOTIYHOTO METOMY, 3a JOIOMOIOI0 SIKOTO i3 3araylbHOI CHCTeMH iled
(Teopii mpaBa) Oyn0 BHOKPEMIIEHO Ti, L0 PO3KPHBAIOTH IOPUAMYHY TPHPOAY MpaBa Ha
CTpaBeIMBUI CyJ 1 MeXaHi3My HOro 3a0e3NedeHHs sIK SBHUIL MPABOBOI IIHCHOCTI, a TaKOXK
c(OpMYIEOBAaHO BHCHOBKH, L0 y BHUIVIAI CYDKEHb aBTOpa BilOOPa)kaloThb pe3yIbTaTH
IOCIIIKEHHS.

BuxJjiag ocHOBHOTo MaTepiay. AKCIOMORO [UTs Cy4acHOT IPaBHUYOT HAYKH € Te3a PO
00’€KTHBHY OOYMOBIIEHICTh METOZOJNOrIT nociimkenHs ii nmpeamerom. Came Bijg oOpaHOro
BYCHUM TEOPETUYHOrO I1HCTPYMEHTApIl0 BH3HAYAIBHOIO MIpPOI0 3aJISKUTh e(EeKTHBHICTh
JIOCITIZPKEHHSI Ta JIOCTOBIPHICTH 1 HEPEKOHJIMBICTD HOTO PE3yJbTaTIB.

B onniii i3 momepeaHix HAayKOBHMX Mpalb HaMH OyJIO PO3KPHTO 3MICT METOIOJIOTI]
JOCTIDKEHHsST MPABOBHX aKTiB, a TAKOXX BU3HAYEHO CTPYKTYPHI €JIEMEHTH OJHOHMEHHOTO
¢denomena [9]. BimnoBimHi cymkeHHS OyAyTh IHTEpHPETOBaHI CTOCOBHO TAKOTrO MpeaMeTa
Ii3HaHHS, K [IPaBO Ha CIPaBEUIMBHH Cyl Ta MEXaHi3M HOro 3abe3reueHHs.

ITin MeTomoMNOri€r0 AOCTIMIKEHHS MpaBa Ha CIPaBEAJIMBHN Cyld Ta MeXaHi3My HOro
3abe3neyeHHs] MPOMOHYEMO PO3YMITH BU3HAHY HAYKOBUM 3arajoM Ha Cy4acHOMY eTari
PO3BUTKY TpaBHMYOi HAayKd 1 OOyMOBJIEHY TIpeJMETOM IIi3HAHHS CYKYIHICTb Teopii
(mapagurm), THOCEONIOTIYHUX MPHUHIIUIIIB, MMiIXOIB 1 METOMIB, IO 3a0€3MeYyITh MOXKIIUBICTh
BHUpIIICHHS BHM3HAYCHHX MOCTIIHHIBKAX 3aBJaHb, a TaKOXX OTPHMAaHHS JIOCTOBIPHHX 1
00’€KTUBHUX 3HaHb NP0 BHIIE3TaIaHy MOXIIUBICTb, & TAKOXK YMOBH Ta 3aco0H ii 3a0e3meyeHHs
[9, c. 120].

AHaJti3 BUIIIEHABEICHOTO CYIKEHHS A€ MiACTAaBH AT ABOX MPUHIMIIOBO BayKJIMBHX B
aCIeKTI MpeaMera MbOro JOCHIDKEHHS BHCHOBKIB: IMO-TIEpINE, IapagurMa SsBjsi€ COOOH0
CaMOCTIHHU# CTPYKTYPHUI €IEMEHT METOJIONOTIT; MOo-ApyTe, 11 CKIaAHUKaMU € Pi3Hi Teopii.

[epeBiprMO KOPEKTHICTh X BUCHOBKIB, a TAKOX CIIPOOYEMO HATIOBHUTH 1X 3MiCTOM,
BJIACTUBHM JociikyBaHomy Hamu siBuiny. C. ['ycape i O. THXOMHPOB pO3pI3HSIOTH
TOPU3OHTANIbHY 1 BEPTHKAIbHY CTPYKTYpH METOAOJOTIl IopucnpyneHuii. ['opu3oHTanbHy
CTPYKTYpy MeTOHONOrii, Ha IyMKY BYEHHX, YTBODIOIOTH BHAM METOHIB IIE€BHOTO PiBHA
(3araJibHOHayKOB1, KOHKPETHO-HaYKOBI), a BEPTUKaJIbHY — il pIBHI B HAIPSMKY BiJ] BUIIOTO JI0
HIDKYOTO IUISIXOM BH/UJICHHS KOMIIOHEHTIB 3a CTYNEHEM IXHBOI i€papXidHOi 3aJIeKHOCTI
(migmopsinkoBaHoCTi). BueHi akmeHTYIOTh Ha TakuX pIBHAX (KOMIIOHEHTAX) BEPTHUKAJIBHOL
oprasi3ariii METO/I0JIOTIi: JOMIHYIOUOMY CBITOTJISII, THII MPABOBOTO MUCIEHHS, Mapajurmax,
METOJOJIOTIUHKX MiJX0AaX, METOAaX Ta mpouenypax [4, c. 66].

TakuM YWHOM, TMapaJUrMd HEOOXIMHO pO3MNIAAATH SK OOUH 13 KOMIIOHCHTIB
BEPTUKAIBHOI OpraHizamii meromoinorii, 1o, 3a BIydHUM BHUpasoM T.KyHa, sBise coboro
BU3HAHI BCiIMa HAYKOBi JOCATHEHHS, L0 MPOTSATOM BH3HAYEHOTO Yacy Aal0Th HAyKOBOMY

ISSN 2078-3566 33



Hayxkoesuii éicnux JI/IYBC. 2024. Cneyianvuuii gunyck No 1

CITIBTOBAapPUCTBY MOJIEJIb TIOCTAHOBKY Np0o0JIeM Ta X BupimeHb. OCKITBKH HAyKOBI JOCSTHEHHS
00’€KTHBYIOTHCSI B CUCTEMaTH30BaHUX YYEHHSX, 00’ €JHAHUX CIUIBHAM IMPEJAMETOM ITi3HAHHS,
MaloThCsI Ha yBasi came Teopii [4, ¢. 66].

Ha HasiBHOCTI 1BOX ITi3HABaJbHO-TIPABOBUX MapajirM MUCJIEHHS Ta peaiizaiii mpasa
HAroJiourye y cBoiii HaykoBiii ctaTri A. Ko3noBcbknil. YdeHHi i3 1IbOro IpHBOAY, 30KpeMa,
3ayBaxye: «B OCHOBI mi3HaHHS NpaBa JieXKaTh 1Bi (yHIaMEeHTaIbHI THOCEOJIOTIUHI CTPYKTYPH,
SKi BU3HAYAIOTh HOro OCMHCIEHHs 1 po3BuToK. CBOE TEOpETHYHE OOTPYHTYBaHHS BOHH
OTPUMAJIM B JIBOX OCHOBHHUX 1 TPOTHJIEKHUX iICTOPUYHO CPOPMOBAHUX ITi3HABAILHO-TIPABOBUX
napajurmax MUCICHHS Ta pealtizallii npasa, siki Mi’k COOOI0 MICTSITh yce PO3MAITTsl KOHIICIIiN
BIZMOBIMHMX THIIB, & camMe: NPUPOJHO-TIPABOBOI Ta MO3UTHBHO-MPABOBOI MapaaurMH MpaBa.
I'HoceosoriuHi HACTAaHOBM PEJIITUBIZMY 1 JOrMaTW3My, CBiJIOMO YHM HECBIJOMO NPHHHATI B
KOHIIETIIISIX TPHPOIHOTO 1 MO3UTHBHOIO MPaBa, 3yMOBIIOIOTH YCI OCOOIMBOCTI Mi3HABAIBHUX
nporeciB y cdepi npasa i ioro peamizaiii. L{i HacTaHOBM MPOTHIIEKHI, alle OHAKOBO BOHH
BiZJOOpa)XaroTh OCHOBHI 1/1€aJIH 1 IPUHITUITY, HUTICHY i BOJHOYAC aHTHUHOMIYHY ITPUPOJLY TIPaBay
[7, c. 35].

I3 imei «3akoHy mpupomu» Ta inel NMPUPOJHBOrO MpaBa IOCTaja W po3BUBAiAcs
MPOTSITOM JIOCUTh TPHBAJIOTO ICTOPUYHOTO TEPioAy KOHIICTIisi MPUPOAHUX TpaB. SIK CIyIIHO
3ayBaxxuB C. ['onoBatuii, HaTenep yxe yCTAJIUIOCH 1 € 3araJlbHOBU3HAHUM Cy4acHE PO3yMiHHS
Ta CIPUHUHATTS JIOACHKUX MPaB K CyTO NPUPOAHUX [3, c. 35].

[MpuHariqHo Big3HAYWTH, IO i€l KOHIENIIl NPHUPOTHOrO IpaBa 3HAWILIA CBOE
BTiNICHHS i PO3BUTOK Y TeOpii IpaB JIIOMHY, a TAKOXK unHHii Koncturynii Ykpainu. Mnerses
nepeyciM Mpo HPHUIHUCH CT. cT. 3, 21-22, 24 Bume3ragaHoro Jpkepena 00’€KTHBHOTO IMpaBa.
Posrnmsimatoun  cr. 3 sk sAapo  ykpaiHchkoi KoHcTHTywlidHOi cuctemu, C. [onoBatmii
OOTPYHTOBAHO 3ayBa)XKMB: «... 1J€fiHA CIIPSIMOBAHICTh Ta HEIO OOYMOBIICHA apXiTeKTypa CT. 3
Koncturynii Ykpainm zaranoM ykiamaioTbes y (QiTocOPCHKO-IOpUANYHI paMKH 3axigHol
JOKTPHMHH TIpaBa, 3aCHOBAHOI Ha 11esX MPUPOIHOro mpasay [3, ¢. 662].

Konkperusyemo 1i npunucu. BigmosingHo mo 4. 1 cr. 3 OcHOBHOro 3akoHy YKpaiHu
HaWBUILOKO IIHHICTIO B HAIiil Jep)KaBi BU3HAIOTHCS JIIOAMHA, 11 XKHUTTS 1 3I0POB’S, YECTh i
TiIHICTh, HEAOTOPKAHHICTP 1 Oe3rmeka. 3TiTHO 3 4. 2 aHaJli30BaHOI CTATTI caMe IpaBa i CBOOO M
JIOAWHYU Ta iX TapaHTii BH3HAYAIOTH 3MICT 1 CIPSIMOBAHICTh MisUTPHOCTI nepikaBu. OcTaHHA
BIJINIOBi/1a€ TIepe/ JIFOAWHOIO 32 CBOIO JIISUIbHICTD, @ YTBEPIDKEHHS 1 3a0e3eueHHs IpaB i cBo0o/
JIIOJTUHY € TOJIOBHUM 000B’SI3KOM JiepkaBu [1].

OCKIJIbKH TIpaBO KOXKHOTO Ha CIPABEMIMBHH Cy/I y PO3YMIHHI Cy4acHOI IpaBHHYOL
HAYKH, BKJIIOYHO 3 JIOKTPHHOIO MDKHApOJHOIO NpaBa, € 3acaJHHYMM, a HOro rapaHTyBaHHS
KOKHOMY, XTO TiepeOyBa€ il IOpUCAMKIIEI0 YKpaiHH, € 3000B’SI3aHHSAM Hallol Jep>kKaBH 3a
KoHBeHIIi€I0 PO 3aXUCT MpaB JIFOAWHKA 1 OCHOBOMOJIOXKHUX CBOOOJ, OCOOJIMBO BaXKIUBUM €
KOHCTUTYIIMHUIA MNpPUIKC, IO TOKIaJa€ Ha YKpaiHy TONOBHHI IOPHIMYHUN 0OOB’SI30K
YTBEpIKEHHS 1 3a0e31eueHHs [[bOr0 MPaBa, 10, Y CBOO Yepry, BUMarae BiJl Aep>KaBU CTBOPEHHS
BiJIMOBITHOTO MEXaHi3MYy, CKIIaJJOBUMH SIKOTO € MEXaHI3MH peaji3allii, OXOPOHH Ta 3aXHUCTY.

He MeHII BaXxIMBUMHU IJ1s1 MI3HAHHA MpaBa Ha CIPaBEUTUBHI Cyl Ta MeXaHi3My HOro
3a0e3IeUeHHS € MOJIOXKCHHS Teopii BEpXOBEHCTBA NpaBa (200 mpaBoOBIa ), [0 3HANIILTA CBOE
BiJOOpaxkeHHsT B CydacHiil mpaBoBiii mokTpuHi, KoHcTuTymii YKpaiHH, a TakoX MPaKTHUII
€BpONEUCHKOro Cyay 3 IpaB JIOAUHHU. 30Kkpema, y cT. 8 OCHOBHOro 3akoHy YKpaiHCBKOI
JIEp’KaBH 1 CYCHIJIbCTBA 3aKPIiIUICHO BiJpa3y TPH OCHOBOIIOJIOXKHI i€, 10 nmepe0yBaroTh MK
c0000 Y KOHLIENTYAIbHOMY (& OTXKE, CHCTEMHOMY 1 JIOTIYHOMY) B32€MO3B SI3KY:

1) Bu3HaHHs 1 1ii B YKpaiHi NPHHIMITY BEPXOBEHCTBA IIPaBa;

2) naiBumol ropuauuHoi cwin Kouerurywii VkpaiHu, a Tako BiANOBIiOHOCTI i
3aKOHIB Ta IHIIIMX HOPMATUBHO-TIPABOBUX aKTiB;

3) mpsmoi aii HopM Konctutynii YkpaiHu Ta rapaHTyBaHHS 3BEPHEHHS 10 CyAy s
3aXMCTy KOHCTUTYLIIHUX TIpaB i CBOOOA JIFOAMHY 1 rpoMajisHiHA Oe3MmocepeiHbO Ha IiJICTaBi
Koncruryuii Ykpainu [1].

[IpuHariTHO YTOYHHTH, 10 IPABO KOYKHOTO Ha CIIPaBEIJIMBUII Cy/] HE 3HAMIILIO CBOTO
NPSIMOTO KOHCTUTYILIHHOTO 3akpimuieHHs. OgHak 4. 2 1 5 cr. 55 OCHOBHOTO 3aKOHY Halloi
JICP’KaBH 1 CYCHIJIbCTBA TapaHTYIOTh KO)KHOMY NPABO Ha OCKApXKEHHS B CyAi pillleHb, Aid 4u
0e3IsUTbHOCTI OpraHiB JIep)KaBHOI BNAJM, OPTaHIB MICLIEBOIO CaMOBPSIYBaHHSI, IMOCAJIOBUX i
CIy00BHX OCI0, a TAKOXK MPABO MICIIsl BUKOPUCTAHHSI BCIX HAIIOHAIBHHUX 32C001B IOPUANIHOTO
3aXHCTy 3BEPTAaTUCS 32 3aXHCTOM CBOIX ITpaB i CBOOOJ 10 BiIIOBIIHMX MIKHAPOAHHUX CYIOBHX
YCTaHOB YH JIO BIANIOBIJHUX OPraHiB MiXXHAPOJHUX OpTaHi3alii, WieHOM a0 yJaCHHKOM SKHX
€ Ykpaina [1].
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[IpaBo Ha 3BepHEHHS IO CyLy y PO3YMiHHI €BPOMEHCHKOTO Cymy 3 MpaB JIFOAWUHHU €
B)XIMBUM CKJIQ[HUKOM HpaBoBiaqId. Ha miarBepmkeHHs Li€i Te3u 3BEpHEMOCS 10 MPaBOBOI
no3utiii CtpacOyp3bkoro cyny, chopMmyaboBaHoi HUM Yy piteHHi y cnpasi Golder v. the United
Kingdom. Ilpu tinymadenni crarti 6 (1) KoHBeHuwii mpo 3axuct mnpaB JIOAWHA 1
OCHOBOITOJIOXKHHUX CBOOOJ — «y CBIT/II npexMera i mieil KoHBeHIii» — citiJy KepyBaTHCS THM, 110
OJIHI€IO 3 TPHYMH yKJIaJeHHs caMoi KOHBEHIi Oyna «rimnboka Bipa B IpaBOBIaIIs» 3 OOKY
nepxkaB, o ii miamucanu. Cyn Haragas, mo Cratyr Pagum €Bpornu mocuiaetscst 1Bidi Ha
MPaBOBJIA IS OMUH pa3 y Horo npeamOyiIi, e ypsau, o HOTo MiANICaNH, «ITiATBEPAINA CBOO
BijyaHicTh npaBosiayo (the rule of law)», i Bapyre — y #oro crarri 3, nependavuBIim, 1m0
«KOXHUH wieH Pagu €Bponm 00OB’SI3KOBO Mae BM3HATH NMpUHOMI npaBoBiaans (the rule of
law)...». Ha miacTaBi mporo cyx QiIIoB BUCHOBKY, IO «HEMOKJINBO YSIBUTH c001 IpaBOBIAI,
KOJIM HE ICHY€ MOXKJIMBOCTI MaTH JAOCTYH 110 cyaiB» [3, c. 378].

Ane OIHI€IO JHIIE MOXIHMBICTIO JOCTYIly JO CYAy JOCHIIDKyBaHEe TIIpaBO He
BHUUepyeThesl. Po3BrBaoun CBOIO mo3uLito, cyx 3a3HaunB: «Crartst 6 (1) KonBeHuii Brimoe B
€00l «mpaBo Ha Cya», Je MPaBo JOCTYIY 10 CYIiB CTAHOBUTD JIMILIE OJUH i3 HOTO acheKTiB; A0
HBOT'O II€ JIOAAIOTCS «TapaHTii, 3aKkiIaicHi ctarTero 6 (1) CTOCOBHO sIK opraHi3arii cyay i ioro
CKJIaJly, TaK 1 croco0y Cy[JOYHMHCTBa»; yce Iie “‘CyMapHO CTAaHOBHTH IPABO Ha CIIPABEIIMBUIL
cymoBuit po3risan”» [3, c. 378].

BianoBizaroun Ha 3amUTaHHA MPO MPUTAMAHHICTh NPHHLMIYY BEPXOBEHCTBA IpaBa
OKPEMOMY ICTOPHYHOMY THITy JI€p>KaBH, MU 3 HEOOXIAHICTIO IiiileMO BHCHOBKY came Ipo
NpaBOBY JepKaBy, LIO € HAWBU3HAYHIIIMM MOJITHKO-PABOBHM if€aioM Cy4acHOCTi. Sk
TEOPETHYHUI KOHILIENT, BOHA SBJs€e COOOK OpraHizaiiro MyONiyHOI Biaau, 3aCHOBAaHOI Ha
NPUHIMIAX BEPXOBEHCTBA IpaBa, MONUTY JEpXKaBHOI BIIAJHU, pPEabHOCTI MNpaB, CBOOOJ 1
3aKOHHHX IHTEpPECIB JIFOJMHU 1 TPOMAJTHUHA, a TAKOXK B3a€EMHOI BiIMOBIiTAIEHOCTI OCOOM i
nepxasu [3, c. 135].

B KOHTeKCTI NMUTaHHA, IIO CKJIaJa€ NpeaMeT pPO3MIIANy, BBaKAEMO 3a HEoOXimHe
PO3KPHTH 3MICT 1 TaKOT BOXKIMBOI CKJIAJIOBOI TEOPETHYHOI KOHCTPYKIIT MPaBOBOI JAEpikKaBH, 5K
peasbHICTh TpaB, CBOOOJ Ta 3aKOHHMX IHTEpPECiB JIOMMHU 1 rpoMaasHuHa. CyTHICTH OO
NPHHIKUITY MOJISTae B TOMY, LIO MpaBa, CBOOOAM Ta 3aKOHHI IHTEPECH JIFOIMHH 1 TPOMasHUHA
MaloTh OYTH HE TUTBKH 3a/ICKJIapOBaHi B 3aKOHO/IABYUX aKTax, ane i 3a0e3reueHi, rapaHTOBaHi
BCiMa COLaIbHUMH Cy0’€KTaMu 1 Hacamrepen AepxaBoro. [Ijisi 1bOro OCTaHHs MOBHHHA
CTBOpPIOBaTH ePEKTUBHI MeXaHI3Mu ix peanizariii [3, c. 134].

AHati3 IBOro CY/XKEHHS CBIIYUTH PO Te, 10 MPABO Ha CIIPABEATIUBHII CYI MOXKE CTAaTH
peaNbHICTIO JHIlle B TOMY BHUNAJKY, KoMK Oyne 3a0e3nedeHe, TapaHTOBaHE NEPIKABOK; caMe
BOHA Ma€ CTBOPHUTH JIi€B1 MeXaHi3MH JuIs Horo peasizallii, OXOPOHM Ta 3aXHUCTYy.

BucnoBku. OTxe, HAyKOBY (TEOpETHUHY 200 KOHLIENTYaJIbHY) CKJIaJIOBY METOIONOTIT
JIOCITIJDKEHHS TIpaBa Ha CIpaBeIMBUIL Cyll Ta MeXaHi3My Horo 3a0e3neueHHs, a o CyTi, Cy4acHy
napajurMy JOCTiJDKeHHS IMX SIBHII Jep>KaBHO-NPABOBOI IIMCHOCTI CKIlajae He sKACh ONHA
yHiBepcalbHa Teopis, a BH3HaHI HAYKOBUM CIiBTOBAPHCTBOM HAa CY4aCHOMY €Talli PO3BUTKY
NPaBHAUYOI HAYKH MMOJIOKESHHS TAKUX TEOPiil:

1) mpaB JTrOOMHHM, LIO0 MOSCHIOIOTH IOPUAWYHY NPHUPOLY LLOrO IPaBoBOro (eHoMeHa,
HOro MoXoJpKeHHs, 0araTOMaHITHICTh MPOSIBIB Y MPABOBIi AIHCHOCTI, a TAKOX MPH3HAYCHHS
COLiATEHO-TIPABOBOr0 MEXaHi3My 3a0e3MeUeHHS MPaB JIFOHHU;

2) mpaBoBnagas (BEpXOBEHCTBA TIpaBa), BAKIIMBUM CKJIaJHUKOM SKOTO Y PO3YMiHHI
€Bporeiicbkoro cyay 3 Mpas JIIOJUHHU, a OTKE, i 3aXiJIHOEBPONECHCHKOI MPABOBOI JOKTPHHH, €
IIPaBO HA 3BEpHEHHS 10 cymy. HeMOXIMBICTh DOCTYIy [0 CyAy € MapKepoM IIaHyBaHHS He
BEPXOBEHCTBA MPaBa, a JMKTATyPU YOTOCh 1HIIIOT0, 32 CBOEIO MMPUPOJIOI0 (CYTHICTIO) BiIMIHHOTO
BiJl paBa, TOOTO COLIANBHOrO SBHILA, 030aBJICHOrO CIIPaBeUTMBOr0 HaYana;

3) mpaBoBOi Aep)KaBH, IO SK TEOPSTUYHMI KOHLENT SBJISE COOOK OpraHizaliro
nyOJIiYHOI BJIaJM, 3aCHOBAHOI HA NPUHIMIIAX BEPXOBEHCTBA IPaBa, MOALTY ASP)KaBHOI BIIaJy,
peanbHOCTI MpaB, ¢cBOOOJ 1 3aKOHHHX IHTEPECIB JIIOJWHU 1 TPOMAISHHHA, a TAKOK B3a€MHOL
BIAMOBITAILHOCTI 0COOM ¥ Aep)kaBW. Y KOHTEKCTI IHTAHHS, MO CKJIATa€ MPEAMET IbOro
JOCITIKEHHS, CYTHICTh NPUHIMILY PEaTbHOCTI MpaB, cBOOOA 1 3aKOHHMX iHTEPECIB JIIOAWHU 1
rpOMaJsIHMHA MOJISIrae B TOMY, IO MPABO HA CIPABEAIMBUIA CYJl MOXKE CTATH PEaTbHICTIO JIMILE
B TOMY BHUIIQJIKy, KOJIH BOHO Oyzne 3a0e3nedeHe, rapaHTOBaHE AEP)KABOIO; caMe JieprkaBa 3a
JIOTIOMOT'OF0 CBOIX 1HCTHTYTIB Ma€ CTBOPHMTH JIi€BI MEXaHI3MH JJIsl HOTo peastizallii, OXOpOHH Ta
3aXHCTY.
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ABSTRACT

Ihor Serdiuk. Modern paradigm of research on the right to a fair trial and the mechanism
to ensure it. The purpose of the article is to determine the modern paradigm of research on the right to a
fair trial and the mechanism of its provision. It is argued that the scientific (theoretical or conceptual)
component of the methodology of research on the right to a fair trial and the mechanism of its provision,
and in fact, the modern paradigm of research on these phenomena of state and legal reality is not some
universal theory, but the following theories recognized by the scientific community at the current stage of
development of legal science:

1) human rights, which explain the legal nature of this legal phenomenon, its origin, the diversity
of manifestations in legal reality, as well as the purpose of the social and legal mechanism for ensuring
human rights;

2) the rule of law (the rule of law), an important component of which in the understanding of the
European Court of Human Rights, and therefore, Western European legal doctrine, is the right to appeal to
court. The impossibility of access to the court is a marker of the rule not of the rule of law, but of the
dictatorship of something else, by its nature (essence) different from law, that is, a social phenomenon
devoid of a just principle;

3) a legal state, which as a theoretical concept is an organization of public power based on the
principles of the rule of law, the separation of state power, the reality of the rights, freedoms and legitimate
interests of a person and a citizen, as well as the mutual responsibility of the person and the state. In the
context of the issue that is the subject of this study, the essence of the principle of the reality of the rights,
freedoms and legitimate interests of a person and a citizen is that the right to a fair trial can become a reality
only if it is ensured, guaranteed by the state; it is the state through its institutions that must create effective
mechanisms for its implementation, protection and defense.

Keywords: subject of research, right to a fair trial, mechanism for ensuring the right to a fair
trial, methodology of legal science, methodology for researching the right to a fair trial and the mechanism
for ensuring it, paradigm, paradigm for researching the right to a fair trial and the mechanism for ensuring
it, rule of law (rule of law), legal state.
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