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ABSTRACT

Oleg Kyrbiatiev, Ellina Pozdniakova-Kyrbiatieva. Qualifying features of the import,
manufacture, sale and distribution of pornographic objects.

The article addresses the important issue of the illegal circulation of pornographic materials in
Ukraine, particularly in the context of the criminal offense outlined in Article 301 of the Criminal Code
of Ukraine. It analyzes the statistics related to crimes associated with the production, distribution, and
dissemination of pornography, as well as the importance of combating this phenomenon.

It is noted that the problem has several aspects: firstly, the illegal circulation of pornography harms
the morality and mental health of citizens, especially minors, who are particularly vulnerable to the negative
consequences of such content. Secondly, technological advancement, particularly the widespread use of the
Internet, has significantly complicated efforts to combat the distribution of pornography through the web.

The article emphasizes that with the development of technology and the increasing number of digital
resources available for the distribution of pornography, there is an urgent need to strengthen control over
online content and improve the legal and regulatory framework to more effectively combat these crimes.

The article further discusses the growing challenges in enforcing laws related to the illegal distribution
of pornography due to the rapid evolution of digital platforms and technologies. It highlights the increasing
difficulty for law enforcement agencies to track and combat such crimes in the digital age. The proliferation of
online forums, social media platforms, and anonymous file-sharing systems has made it easier for individuals
to distribute and access illegal content, often with minimal risk of detection.

In addition, the article calls for the implementation of educational campaigns to raise awareness of
the risks associated with online pornography and its impact on mental health, especially for young people.
It suggests that the authorities should increase collaboration with international law enforcement bodies to
combat the global nature of the issue, given that pornography often transcends national borders.

Key words: criminal offense, import, manufacture, sale, distribution, pornographic items, qualifying
characteristics.
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JTU®EPEHIIALIISA KPUMIHAJBHOI BIIMTOBIIAJIBHOCTI
3A MOPYIIEHHS BCTAHOBJEHOTI'O 3AKOHOM
MOPSIAKY TPAHCILIAHTAIF AHATOMIYHUX
MATEPIAJIIB JIIOJUHU

CrarTio NpPUCBSYCHO BU3HAYEHHIO KpWUTEpiiB audepeHmianii KpUMiHAIBHOI BiIMOBIAATBHOCTI
3a MOPYLICHHS BCTAHOBJCHOIO 3aKOHOM MOPSIAKY TPaHCIUIAHTAIll aHATOMIYHMX MaTepialiiB JIOAMHH Ta
(GbopMyJIIOBaHHIO Ha I[iii OCHOBI TPOMO3MIIH MIOAO0 BHECEHHS 3MiH Ta JONOBHEHb 10 KPUMIHAJIBHOIO
3aKoHOAAaBCTBa YKpaiHu. OOIpYyHTOBaHO MOUIIBHICTh BU3HAHHS KPUTEPIEM BHUINE3a3HAYCHOI Mudepenmianmii
CyCHIIBHO HeOEe3NMeYHWX HACHIAKIB TMOPYIICHHS MOPSAKY TpaHCIUIAHTAIil (BHI CIPUYMHEHOI IIKOAN
3[0pOB’I0 AOHOPa a00 PEeLMITIEHTa YH TX CMepTh) Ta GOpMHU BUHH (YMHCET a00 HEOOEPEKHICTh IOI0 TAKOTO
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nopyiueHHs). Bunanku mnopyiieHHs 3a00poH y JAOCIHiIKyBaHii cdepl MPONOHYEThCS KPUMiHAI3yBaTh
OKpPEeMOI0 HOPMOIO. 3 ypaxyBaHHSM HaBEJICHUX KpPUTEPIiB HABEACHO BIIacHI Ha3BU CT. cT. 143, 144 KK
VYkpainu Ta pegakiii ix AUCHO3HUILii.

Kniouoei cnosa: ougepenyiayis KpuMinaibHOI 8i0N08I0ATLHOCHI, AHATMOMIYHI MAMEPIAnU TTOOUHU,
Opeanu MOOUHU, MKAHUHU TIOOUHU, MPAHCRIAHMAYIs, HACUTbHUYbKE OOHOPCHEO.

IMocTanoBka mnpoGjgeMn. YCTaHOBICGHWH TMOPSAJOK TpPAaHCIUIAHTAIlll aHATOMIYHHX
MarepiaiiB JIOJUHU € CKJIAaJOBOI0 YaCTMHOI OXOPOHIOBAHMX KPHUMIHAJbHUM 3aKOHOJABCTBOM
VKpaiHu CyCHUTPHHX BiZHOCHH, IO 3a0€3MeuyroTh NpaBO JIOJMHM HA JKUTTS Ta 3IO0pPOB’S.
OCHOBHOIO KpHMiHAJIBHO-TIPAaBOBOIO HOPMOIO, sIKa BUKOHYE 3a3HaueHy (yHkmiro, € cT. 143 KK
Vkpainu. Ll HOpMa cKkiIagaeThest 3 I°STU YacTUH, Y SKUX 3aKOHOAABEIb 33 TUMM YU IHIIUMHU
00’€EKTHBHUMH Ta Cy0 €KTUBHUMH O3HaKamH JUQEpEHII0e KPUMiHAILHY BiJNOBIJANbHICTH 32
MOPYIIEHHS BCTAHOBJICHOT0 3aKOHOM MOPSIKY TPAHCIUIAHTALli] aHATOMIYHUX MaTepiajliB JIIOAUHH,
SIKFMU € OpTaHy (IXHI YaCTHHU ), TKAHMHU, aHATOMIYH1 yTBOPSHHS, KIIITHHU JIFOAWHU 200 TBAPHHH,
(eranbHI MaTepiany JIOIHHN [6].

OckisIbKH KPOB — I1€ pijiKa CHOTy4Ha TKaHWHA, J10 CKJIa1y SIKOT BXOSTH I1a3Ma Ta popMeHi
enemeHTH [13] (TOOTO KpOB € aHATOMIYHUM MaTepiajoM JIOJUHH), MOXKHA 3pOOUTH BHCHOBOK,
mo 3akoHomaBenb y cT. 144 KK VkpaiHu, BCTAaHOBHMBIIM KPUMIHAJIBHY BiIIMOBITAIBHICTh
3a HACWJIBHHIBKE JOHOPCTBO, TPOBIB An()epeHIlianiio KpUMiHAJIHHOI BiAMOBINATBHOCTI 3a
MOPYIIEHHS NOPSIKY TpaHCIUIAHTAIli] aHATOMIYHUX MaTepialliB JIOIUMHU 3aJIeKHO BiJ IpeaMeTa
KPUMiHAJIBbHOTO MPaBOMOPYLIEHHS — BUly aHATOMIYHOTO MaTepialy JHOIUHU.

AHami3 CTAaTUCTUYHUX JAHUX IOJ0 BIIKPUTHX KPUMIHATLHUX TPOBAJKEHB 32 CT. CT. 143,
144 KK Ykpainu cBiquuTh PO HASBHICTH MPOOIEMHIX MUTAaHb MPUTSITHEHHS 0Ci0, SIKi BUNHIIIH
1li CycHiabHO HeOe3MeuHi JisTHHS, 0 KpUMiHAIBHOT BiJTIOBIATBHOCTI.

Tak, 3anepion i3 2019 mo Bepecens 2024 p. 06mikoBaHo 20 KpUMiHATBHUX MPABOIIOPYIIICHB,
nepenoauennx ct. 143 KK VYkpainu, 3 sSKuX Jumie B OMHOMY KPUMIHAJIBHOMY IMPOBaKEHHI
0co0i1 moBigomMIIeHO TIpo mino3py. 3a ct. 144 KK Vkpainu 3a BkazaHUil niepioy 00JIKOBaHO OJTHE
KpHMiHaJIbHE TIPaBOMOPYIICHHS, )KOIHIH 0c001 PO MiZ03py He moBigoMismiocs [5].

OnHi€0 3 MPUYHMH TAaKOTO CTaHy CHpaB MoXe OyTH BiJICYTHICTH Y3TO/PKEHOTO TMiAXOIy
70 MiJACTaB KpUMiHadi3alii MOPYIIEHHS BCTAHOBJIEHOIO 3aKOHOM IMOPSAKY TpaHCIUIaHTAllil
aQHATOMIYHUX MaTepialliB JIFOAWMHUA Ta MU(eEpeHIaii KpUMiHaIbHOI BiATIOBIAIBHOCTI 3a HOTO
BUYMHEHHS.

AHaJi3 myGJikaniii, y AKHX 3aM09aTKOBAaHO BUpileHHs i€l mpoodaemu. [IpodnemMmaum
INUTAHHAM KpUMiHaIi3alii MOpPYIIEHHS BCTaHOBJIEHOTO 3aKOHOM IMOPSAAKY TpaHCIUIaHTaLil
aHATOMIYHUX MaTepialliB JIIOMUHH, pO3pOOICHHIO 3aXO0IiB 13 3aN00IraHHs IIHOMY JISHHIO, @ TAKOX
IHIIUM TIUTaHHSAM, TIOB’S3aHUM 31 3JIOBXHBAHHSAMH y cdepi TpaHCIUIAHTOJNOTII, MPUCBIYECHO
mpami Takux ydenux, sk [. Amnikina, A. l'ems, C. I'punuak, O. Mucnusa, M. Hosuipka,
1O. Tkau, I. YeboraproBa Ta iH. 30Kpema, 3BepTajiach yBara Ha HEIOCTATHICTh IOPHIUYHHX
acIeKTiB Mia yac (GOpMyYIIOBaHHS 3aKOHOAABYMX BU3HAYEHB, IOB’S3aHUX 13 TPaHCIUIAHTALIELO,
30CEPE/DKCHICTh TIEPEBAKHO Ha MEJIMYHUX aCTeKTaxX TaKuX BU3HadeHb [1, ¢. 19]. Pazom i3 Tum
MUTAaHHS TUQepeHmianii FOpUANIHOT BiIMOBITAIFHOCTI 32 MOPYIICHHS BCTAHOBJIEHOTO 3aKOHOM
MOPSJIKY TPAaHCIUIAHTAIlll aHATOMIYHHMX MaTepiajiiB JIOMWHHU JOCIiIKYyBaIOCs BHOIPKOBO, IO
MOSICHIOE BIJICYTHICTh CTAJIOTO MiAXO1Y J0 IIbOTO MUTAHHS.

MeTo10 cTaTTi € BHOKpEMIICHHS KpUTEPI1B AuepeHtialii KpuMiHaIbHOI BiIMOBIJAIEHOCTI
3a TIOPYIICHHS BCTAaHOBJICHOTO 3aKOHOM IIOPSIKY TPAaHCIUIAHTAlii aHATOMIYHHX MarepiaiiB
JFOIUHHU Ta (OPMYIIIOBaHHS MPOIO3MILIHN 111010 BHECEHHS 3MiH Ta JIONIOBHEHbB /10 KPUMiHAJIBHOTO
3aKOHOJJaBCTBA YKpaiHU.

Bukiaa ocHoBHOro marepiajy. AHami3 CTPYKTypd KpUMIHAIBHO-TIPABOBUX HOPM
KK Vkpainu, ski BCTAHOBIIOIOTH KPUMIHAJIBHY BIATOBINANBbHICTH 32 YMHCHI KpUMIHAJBHI
MPaBOMOPYIIEHHS, CBIAYUTH, MO OINMBIICTh 13 HUX y YacTHUHI MepHI MICTATh MPOCTUH
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CKJIaJ KPHUMIHAJBHOTO TpPaBOMOpymIeHHS (0e3 OOTSXKYIOUHX Ta IOM’ SKIIYIOYHX OOCTaBWH),
y YacTHHi Jpyrii — kBamiikoBaHWH (3 OOTSIKYIOUMMH OOCTaBMHAMH), Y HACTYNHUX YacTHHAX
— ocobnuBO KBamidikoBaHi (3 0cOONUBO OOTSHKYIOUMMH OOCTaBMHaMM). B oxpeMux BHITagkax
3aKOHOZABEIIb B iHIIUX HOpPMax Mepeadavae BiAMOBIJaANbHICT 32 KPUMiHAIIBHI IPaBOMIOPYIICHHS
3 IOM’SIKIIYIOYUMH O3HaKaMu (TpuBisiciioBaHi ckianu) (HANpHKIAA, YMHCHI BOHMBCTBA,
nependadeni cT. ¢T. 115-118 KK Vkpainn).

Taxwuit miaxia no audepeniianii KpEMiHATHEHOT BiAMOBIJAILHOCTI € THIIOBUM JJIS YAHHOTO
KK Vkpainu, npore He eiuHuM. Hu3ka HOpM y pi3HUX 4acTMHAX MICTHTh OKpeMi MPOCTi CKIaH
KPUMiHAJbHUX MPABOIIOPYIICHb.

UWHHUN MiOXiJ 3aKOHOAABI 10 JU(EpeHIialii KpUMIiHATIBHOT BiIMOBITATBLHOCTI 3a
MOPYLIEHHS BCTAHOBJIEHOTO 3aKOHOM MOPSA/KY TpaHCIUIaHTAIlil aHATOMIYHUX MaTepialiB JIIOAUHH
KOMOiHY€ BUIIIe3a3HAuEH] MiIXO/IH.

Tak, wactunu 1, 2, 4 ct. 143, gactuna 1 ct. 144 KK YkpaiHu MiCTATh YOTHPH OKPEMHUX
MPOCTHX CKJIAaau KpUMiHAJIbHUX TpaBoropymens. YactuHa 3 ctT. 143 KK VYkpainm mictuTh
KBaNiikoBaHMN CKJIaJ KPHUMIHAJIBHOTO TPAaBOTOPYIICHHS, NepeadadeHoro YacTUHOK 2 Ii€l
crarti; yactuHa 5 cT. 143 KK Ykpainu — kBaniikoBaHMid CKIaJ KpUMiHAIEHUX MPAaBOMOPYIICHb,
nepeadoadeHnx YacTHHAMHU JPYTOr0, TPEThOIO Ta YeTBEPTOrO 1€l crarTi; yactuHa 2 ctT. 144 KK
Vkpainn — kBai(ikoBaHUH CKJIaJ KPUMIHATIBHOTO MMPABOIIOPYIICHHS, TIEPe10a4eHOr0 YaCTHHOO
nepmoro 1€l crarti; yactuHa 3 cT. 144 KK Vkpainu — 0coOmuBO KBami(ikoBaHUM CKiaJ
KpUMiHAJIBHUX MPaBONOPYIIIEHb, epel0adyeHNX YaCTHHAMH MEPIIO0 1 IPYTOIo i€l CTaTTi.

Jlo mpocTux CKJaJiB HOPYIIEHHS BCTAHOBJIEHOTO 3aKOHOM MOPSIKY TpaHCIUIAHTALii
aHATOMIYHUX MaTepialliB JIIOMUHH HaJle)KaTh: 1) yMHCHE MOPYIICHHS BCTAHOBICHOTO 3aKOHOM
MOPS/IKY 3aCTOCYBaHHS TPAHCIUIAHTAIll aHATOMIYHHUX MarepiajiiB JIIOIUHH, IO CHPUIHHUIO
ICTOTHY LIKOJy 37I0POB’I0 IMOTEPIIJOro; 2) BUIYYEHHS Y JIIOAMHHU ILUISXOM HPUMYLIyBaHHS
abo oOMaHy ii aHaTOMIYHMX MaTepialiB i3 MeTOr0 ixX TpaHcmaHTaii; 3) He3aKOHHA TOPTIiBIA
aHATOMIYHIMH MaTepiajlaMH JIIOMUHY; 4) HACWIBHUIbKE a00 MUITXOM 0OMaHy BIITYYEHHs KPOBi
y JIFOIMHU 3 METOI0 BUKOPUCTaHHS i Ik 1oHOpa [3].

Oco0nMBOCTI 3aKOHOJABYOT KOHCTPYKLII LuX (OpM MOPYIIEHHS BCTaHOBJIEHOTI'O
3aKOHOM TOPSIKY TpaHCIUIAHTAIlil aHATOMIYHUX MaTepialliB JIOAUHH CBiT4aTh MPO BiJICYTHICTh
CTPYKTYPOBAHOTO MiAXOY IO KpUMIiHATI3aIii I[bOTO JIiSTHHS.

Tak, o3Hakoro mepmroi GopMH IOCHTIHKYBAHOTO JisSIHHS, SKa BU3HAUYAE IiABUINCHUN
CTYMiHb HOTO CyCHiIbHOI HeOE3MEeYHOCTI, € HACTIIKN — ICTOTHA MIKOJA 3[J0POB’I0 MOTEPIILIOTO.
AHaOr9HO0 03HAKOIO IPYT0i Ta YeTBEPTOi POPM LIHOTO AiSIHHS € CIIOC10 HOT0 BAMHEHHS — ILUISIXOM
MPUMYIITYBaHHS (HaCUJIbHUIIbKHI) ab0o oOMany. s ueTBepToi GpopMu JisHHS, OKpiM crocoly,
O3HAKOI0, sIKa BU3HAYAE TTiIBUIICHUH CTYTIHb HOTO CYCHIUIFHOI HEOE3MEYHOCTI, € IPEAMET — KPOB
JIOMMHA Ta METa — BUKOPUCTAHHS JIIOAWHU SK JOHOpa. Tpers ¢opma IOCTIIKYBaHOTO MisTHHS
BU3HAE caMe AisiHHSA (He3aKOHHY TOPTiBJII0 aHATOMIYHUMH MaTepiajaMH JIIOAUHH) TaKUM, LII0 Ma€e
MiJBUIICHUH CTYIiHb CYCTIbHOI HEOE3MEUHOCTI.

Otxe, 32 KpUMiHAMI3aMlii MOPYIICHHS BCTAHOBIEHOTO 3aKOHOM TMOPSIKY TPaHCIUIAHTAIi]
aHATOMIYHUX MaTepialliB JIIONWHU 3aKOHOJABIIEM HE BHIUICHWH OIMH OCHOBHHH CKIIQJ IIHOTO
KPHMiHAJIbHOTO PABONIOPYIIEHHS.

V6auaeTbes, 110 NPETEHAYyBaTH Ha pOJb OCTAHHBOTO MOXE CKJIaJ KpPHUMiHaJIbHOTO
npaBoropymenss, nependadenoro 4. 1 ct. 143 KK Vkpainm, ockinpku mnepeadadyeHe HUM
CYCHIBHO HEOe3NeuHe MisHHs, cPOpMYITbOBaHE SK yHIBepCcalbHE JJIS BCIX IHIINX CKIAMIIB, —
MOPYIIEHHS! BCTAHOBJICHOTO 3aKOHOM TIOPSAKY 3aCTOCYBaHHS TpPaHCIUIAHTAIl aHATOMIYHHX
MaTepianiB JTIOAUHY.

3a3HaueHe BU3HAUCHHS JiSHHS 3a CBOEIO MOOYIOBOIO € OIaHKETHUM, OCKUIBKHU BiJCHIIA€
70 IHIMIAX HOPMATHBHO-NIPAaBOBHX akTiB. OCHOBHMM TaKWM aKTOM, SIKUA PETYJIO€ CYCIIUJIbHI
BiTHOCHHH y c(epi TpaHCIUIAHTALli aHATOMIYHUX MaTrepianiB JIOAUHHU, € 3akoH Ykpainu «IIpo
3aCTOCYBaHHS TPaHCIUIaHTAIlil aHATOMIYHHUX MaTepialis jqroauHi» Big 17.05.2018.
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Crartst 2 3a3Ha4eHOro 3aKOHY BCTAHOBIIOE, IO 3aKOHOJABCTBO PO TPaHCIUIAHTAIIIO
CKJIQZIa€ThCsl HE TUIBKM 13 I1bOro 3akoHy, a i 3 OCHOB 3aKOHOAABCTBA YKpPAaiHU NPO OXOPOHY
3710pOB’sl, 1HIIMX 3aKOHOAABYMX AaKTiB, IO PETYNIOIOTh BIIHOCHHHU 3 INUTaHb, MOB’S3aHUX 3
OXOPOHOIO 37I0POB’sI, Ta IHIIMX MPUHHATUX BIIMOBITHO 10 HUX HOPMAaTUBHO-IIPABOBHX aKTiB [6].

[MuranHs BUOKpEMIICHHS KpUTEpiiB audepeHmiamii KpuMiHAIBbHOI BiAMOBITAIBHOCTI
3a TOPYIICHHS BCTAaHOBJICHOTO 3aKOHOM IIOPSIKY TPAaHCIUIAHTAlii aHATOMIYHHX MarepiaiiB
JIIONWHYU TOTpeOye BUBYCHHS OCOOMMBOCTEH BUIIYUCHHS PI3HUX BUIB aHATOMIYHOTO MaTepiaiy
JIFOIMHHU, OCOOMMBOCTEH iX TpaHCIUIAHTALlil, IHIIMX MUTaHb, OB’ A3aHUX 13 IIUMHU IpOLIecaMH, 1110
BIUTMBAIOTh HA CTYIiHb CYCIIJIbHOT HEOE3MEYHOCTI THX Y 1HIINX TTOPYIICHb.

He MeHII BaXKITMBHMH, a B OKPEMHUX BUTAIKaX i OUTBII BaXKJIMBUMH JJISi BCTAHOBJICHHS
MiJICTaB KPUMIHATBHOI BiAMOBIAAILHOCTI € OCOONHMBOCTI FOPUIAMYHOTO 3aKPIIUICHHS PI3HUX
eTariB MOPAJKY TPAaHCILIAHTAII] aHATOMIYHHUX MaTepialliB JIOIUHU.

o chepy perynroe He ynuIIe 3a3HAYCHUI BUIEe 3aKOH YKpaiHW, a W 3HaYHA KIJTBKICTh
MiA3aKOHHAX HOPMAaTUBHO-TIPAaBOBUX aKTiB, 30KkpeMa [loJOkeHHS TMpO  BpETYIMIOBaHHS
JISUTBHOCTI TpaHCIIAaHT-KOOPAUHATOPiB, 3aTBepkene Hakazom MO3 Vkpainm Big 21.07.2021
Ne 1500 [8], Iopsimok po3mozily aHATOMIYHHMX MaTepialliB Ta KpHUTEpii BCTAHOBICHHS Map
JOHOp-peuunmieHT, 3arBepmkennii Hakazom MO3 Vkpainu Big 18.02.2021 Ne 293 [10], YMoBHu
30epiraHHs BIJIyYCHHX aHATOMIYHHMX MaTepialliB JIOAMHH, 1X MIATOTOBKAa O TEPEBE3CHHS Ta
YMOBH NIEpEBE3CHHS BHIYUCHUX aHATOMIYHHX MarepiajliB JIIOAWHU, 3aTBeppkeHi Hakazom MO3
VYkpainu Bix 26.07.2021 Ne 968/36590 [12], Bumorn g0 sikocTi Ta 6e3MEYHOCTI aHATOMIYHHX
MartepianiB JronuHu, 3arBepikeHi Hakazom MO3 Vkpainm Big 06.08.2024 Ne 1388, YmoBu
BIUTYYCHHS aHATOMIYHUX MaTepialliB y KHBOTO JOHOpa, 3aTBepmkeHi Hakazom MO3 Vkpainu
Bix 06.08.2024 Ne 1388 [7], Ilopsaok oTpuMaHHS Ta HaJaHHSI TEMOIIOSTHYHHX CTOBOYpPOBHX
KIIITHH Ta 00MiHY iH(pOpMAITi€IO 0/I0 HASIBHUX aHATOMIYHHMX MaTepialliB JIOJUHH, TPU3HAYCHUX
JUIS TpaHCTUaHTallii, 3atBeppkenuit [loctanoBoto Kabinety MinicTpiB Ykpainu Big 25.03.2020
Ne 257 [9], Ta in.

BuHMKae muTaHHS, YU OXOIUTIOIOTHCS TTiA3aKOHHI HOPMaTHBHO-TIPABOBI aKTH OJaHKETHOIO
mucriosutiero 4. 1 ct. 143 KK Vkpainu, sika Bificuiae 10 mopsiiKy, BCTAHOBIEHOTO CaMe 3aKOHOM,
a He MiJJ3aKOHHUMHU aKTaMH.

I3 mormsmy OyKBajbHOTO TIyMaueHHsS 3a3HAUYCHOTO TOJOKEHHS IOPSJOK TOBHHEH
BHU3HAYATUCS BUKIIOUHO 3akoHOM. lIpore, sk yxke 3a3Havanocsi, cT. 2 3akoHy YKpaiHu
«[Ipo 3acTocyBaHHS TpaHCIDIAHTAIlll aHATOMIYHMX MarepianiB somauHi» Bix 17.05.2018 mo
3aKOHOZABCTBA MPO TPAHCIUIAHTAI(IIO BIAHOCUTH iHII MPUHHATI BiAMOBITHO 0 LOTO Ta 1HIIMX
3aKOHIB HOPMAaTHBHO-IIPABOBI aKTH.

OmocepenKoBaHO PO i€ CBiTYATh 1 MaTepiaiu MOOAMHOKNX KPUMiHAIBHUX MPOBAKEHb
3a cT. 143 KK VYkpainu, y SKuX € IpUiHATI CyJ0BI pillICHHSI.

Tak, Hanpuknan, Bupok KueBo-CesiTommHchkoro paiioHHOro cyqy KwuiBchkoi oOmacTi
Bix 05.12.2011 mixg yac BU3HAYEHHs O3HAK YYMHEHOTO 3JIOUMHY, mepeadadeHoro 4. 1 ct. 143
KK Vkpainu, ypaxoBye He JHIle MOJOXEHHS YMHHOTO Ha TOW MOMEHT 3akoHy Ykpainu «lIpo
TPAHCIUIAHTAIiI0 OPTaHiB Ta IHIMIMX aHATOMIYHUX MarepianiB momuHi» Big 16.07.1999 [11], a #
HakaziB MO3 Ykpainu Big 26.07.1999 Ne 184 ta Big 04.05.2000 Ne 96.

[um BUpOKOM, 30Kpema, BcTaHoBieHo, mo 03.02.2010 g0 MOpry naToixoroaHaToMidHOTO
BiniienHs Kuero-CesromuHcrkoi 1[PJI KuiBcbkoi 00macTi /)i MPOBEICHHS PO3THHY 3 METOIO
BCTAHOBIICHHS IPUYHH CMEPTIi Oy710 TocTaBieHo Tpym K., cMepTs sIKO1, 3T1THO 13 3a1McoM y KypHai
peecTparlii TpymiB marojoroaHaroMigyHoro BijaiieHHs Kuepo-Cesaromunacekoi LIPJI, 3adikcoBano
03.02.2010. Toro > JHs, IEpPECIiyI0Yr METY He3aKOHHOT'O BHUITyYEHHS! OpPraHiB OYHUX SOMYK y
Tpyna K., 3aBigyrounii naronoroanaromiunoro BigainenHs Kueso-Cearomuachkoi [IPJI Kuiscbkoi
obmacti M. y mpumimenni mopry L[PJI y mopymenns 4. 3 ¢1. 9, 4. 4. 1, 5 ct. 16 3akony Ykpaiau
«[Ipo TpaHCIIIaHTALiIO OpraHiB Ta IHIIMX aHATOMIYHUX MaTepialiiB JIOJHHWY», HE OTPHUMAaBIIH
B YCTAQHOBJICHOMY 3aKOHOM HOPSJKY 3TOAM Ha B3STTS aHATOMIYHMX YTBOPEHb, TKAHUH, iXHIX

94 ISSN 2078-3566



Kpuminanvro-npasosi acnexmu 3anobicanus i npomuoii npagonopyulenHam

KOMIIOHEHTIB Ta (parMeHTiB Bi . — cuHa momepoi K., He CKIaBIIM akT Mpo BIITYYESHHS OPraHiB
XipypridYHUM LUIIXOM BHJIYYUB y TpyIa OCTaHHBOI OpraHu — ouHi s0imyka. Ha Buimyueni opranu —
OuYHi 10yKa pigHui 6patr M. B., axuii Ha TOM Yac mpaiffoBaB y maToIoroaHaToOMiYHOMY BiJTiJICHHI
Ha T0ca/li peecTpaTopa, 3a BKa3iBkoto M. Ta BiJl iIMEHI OCTaHHBOTO 3aIIOBHUB 1 MiIMUCAB MacIoOpT
Ha TOMOTPAHCIUTAHTAHT Ha mpi3Bume X. 3a opmoro Ne 020/0, mo 3arBepmixena Hakazom MO3
VYkpainu Big 26.07.99 Ne 184, sxwuii, Bimnosigao 1o Hakazy MO3 Ykpainu Ne 96 Bin 04.05.2000,
CKJIaIA€ThCsI T Yac MepeBe3eHHsT aHATOMIYHMX MaTepialiB, YKa3aBIllld Y HOMY JIaHi, sSKi oMy
HajaB M., He Oyly4uH IIpu LIbOMY 0013HaHUM, 3 KOO METOIO 3aIIOBHSB YKa3aHUI JOKYMEHT Ta IS
4Oro BiH npu3HavueHuil. Bumydeni opranu M. nepenas 1o KuiBcbkoi MicbkOi 0 TambMOIOTIHHOT
nikapHi «LleHTp MiKpoXipyprii Oka» AJIs MOJaNIbIIo] TPaHCIUIAHTAIl penumieHTam [2].

Pazom i3 TM yOauaeThest BUMIpaBIaHuM BUKOpUCTaHHS y aucno3utlii ct. 143 KK Ykpainun
3aMICTh TEpMiHa «3aKOH» OUIBII LIMPIIOTO 3a 3MICTOM TE€PMiHA «3aKOHOIABCTBOY», IO YCYHE
MOXXJTMBI TIMTaHHS BU3HAHHS YW HEBU3HAHHS MOPYIICHHS ITiJ3aKOHHUX HOPMATHBHO-TIPABOBHX
y cepi TpaHCIUTAHTAIlIT 03HAKOIO CYCHIUIEHO HEOS3MEUHOTO isiHHS, MepeaoadeHoro 4. 1 ct. 143
KK Vkpainu.

Amnani3 3akony Ykpainu «lIpo 3acrocyBaHHS TpaHCIIaHTAIlli aHATOMIYHUX MaTepianiB
monuHi» Big 17.05.2018 nmae 3Mory BHIUINTH €Taly BCTAHOBJICHOTO 3aKOHOM TOPSAKY
3aCTOCYBaHHS TPAHCIUIAHTALli aHATOMIYHUX MaTepiasliB JIOAWHH: 1) BUSBICHHA y MAalli€HTa
MEIMYHUX TIOKAa3aHb Ui 3aCTOCYBAaHHsS TPAHCIUIAHTAMii (BU3HAHHS XBOPOTO PELHUITIEHTOM);
2) ofep>KaHHs 3roJi1 B yCTAHOBJICHUX BUITJKaxX Ha TPAHCIUIAHTALIIIO BiJl 3aKOHHUX MPEICTaBHUKIB
penumieHTa (MaloNiTHIX, HEMi€3aTHUX Ta iHMIMX Oci0, BU3HAYCHHWX 3aKOHOM); 3) HaJaHHS
3rO/W JIIONWHHA Ha TOCMEPTHE ITOHOPCTBO; 4) BH3HAYEHHS IMYHOJOTIYHOI CYMICHOCTI YKHBOTO
JIOHOpa Ta peruIieHTa (JOMUIBHICTh MePEXPEeCcHOr0 JOHOPCTBA) abo K 3MIHCHEHHS PO3MOILTY
Oprafy Bijl IOHOpa-Tpyla cepel PElMITEHTIB, BKIOUYEHUX JI0 JHUCTKIB (CIHCKIB) OUiKyBaHHS
3aKJIa/liB OXOPOHH 3[10POB’S, SIKI HAJAI0Th MEUYHY JIOTIOMOTY 13 3aCTOCYBaHHAM TpaHCILIaHTALlil
BiJl TOHOpa-Tpyna 3a PaxyHOK KOIITIB JEP)KaBHOTO OOKETY; S5) NMPUHHATTS PIMICHHS PO
MOXITUBICTh 3aCTOCYBaHHS TPAHCIUIAHTAIl PEHUITIEHTY aHATOMIYHOTO MaTepialy BiJ JOHOpa-
Tpyna, BU3HaYEHOro €IMHOIO JIep’KaBHOIO iH(OpMaLiHHOIO CHCTEMOIO TpaHCIUIaHTallli opraHiB
Ta TKaHUH, a00 X OJepXaHHS 3TOAM KMBOTO JOHOpa Ha BWIIyYEHHs aHATOMIYHHMX MarepiajiiB
y pa3i pOIMHHOTO TOHOPCTBAa ab0 TMEPEeXpecHOro JOHOPCTBA, BU3HAYCHHS MOMKIIMBOCTI TaKOTO
BIUTYYEHH: Ta Oe3rmocepeHe BIIyYeHHs 3a3HaYeHIX MaTepiaiiB a0o K MPUHHATTS PIlICHHS PO
BUKOPHCTaHHA 010IMIUIAaHTATIB Ta KCEHOIMIUIAHTATIB; ) MepeBe3eHHS aHATOMIYHUX MarepiaiiB
JIIOIVHHU, SIKI 3aCTOCOBYIOTHCS JUI TpaHCIUIAHTaLli; 7) Hepecajka aHaTOMIYHOTO Marepiaity
JIOMHY BiJI TOHOpa PELUIieHTy (TpaHcmianTaimis) [6].

HaBeneni eramy BCTaHOBICHOTO 3aKOHOM TIOPSIKY 3acTOCYBaHHS TpaHCIUIAHTAILIi
aHATOMIYHUX MaTepiajliB JIIOJMHA MAalOTh y3araJlbHCHHH XapakTep i B KOKHOMY KOHKPETHOMY
BHIIJIKy MOXKYTh JICIIO PI3HUTHUCS, & OKpeMi 3 HUX OyTH BiICyTHIMHU.

Axmo mopiBHsaTH Ha3By cT. 143 KK Vkpainu «llopyiieHHs BCTaHOBIEHOTO 3aKOHOM
MOPS/IKY TPaHCIUIAHTAIlil aHATOMIYHUX MarepialliB JIOAMHU» 3 il 3MICTOM, TO MOKHa 3pOOUTH
BHCHOBOK, 10 0e3Mmocepe/iHii 3B 30K 13 II€10 HA3BOK Ma€ JIUIIC 3MIiCT JAMCIIO3UINIT YacTUHH |
1i€i cTarTi (yMHUCHE MOPYLIECHHS BCTAHOBJIEHOTO 3aKOHOM MOPSAKY 3aCTOCYBaHHs TPaHCIIIaHTALil
aQHATOMIYHUX MarepiaiB JIOMWHH, 0 CIPUYUHIIIO iICTOTHY HIKOAY 3I0POB’10 TIOTEPITIIIOr0).

CycnineHo HeOe3MneuHi MisHHS, nepeadadedi 4. 4. 2, 4 ct. 143, 4. 1 ct. 144 KK Ykpainum,
MOPYUIYIOTh HE caM IMOPSAIOK TPaHCIUIAHTAIlll aHATOMIYHUX MaTepialliB JIOIUHH, a 3a00pOHH,
MOB’s13aHi 3 UM TIOPSKOM, BU3HAYCHI 3aKOHOIABCTBOM YKpaiHM, 30KpeMa 3aKOHAMHU YKpaiHH
«IIpo 3acTocyBaHHsI TpaHCIUTaHTAIlii aHATOMIYHMX MaTepiamiB mroquHi» Big 17.05.2018 [6] Ta
«IIpo Gesmeky Ta SKicTh JOHOPCHKOI KPOBI Ta KOMITIOHEHTIB KpoBi» Bif 30.09.2020 [4].

Ha mnamy nymky, kputepieM mmdepeHmiamii KpUMiHAIBHOI BiAMOBINATBHOCTI 3a
MOPYIICHHS BCTAHOBJIEHOTO 3aKOHOM TIOPSA/IKY TPaHCIDIAHTAIII] aHATOMIYHUX MaTepialiB JIFOAUHH
JIOLIBHO BU3HABATH CYCIUJILHO HeOe3MeuHi HACliKU TAKoro MisiHHSA (BUJA CIPHUUMHEHO]I MIKOJIH
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37I0pOB’I0 JIOHOpa abo peluIieHTa 4M iX cMepTh) Ta GopMy BUHH (YMECeT a00 HEOOepEKHICTD
10710 TOCITi/PKYBAHOTO MOpYIIEeHHs ). Bunaaku >k mopymieHHs 3a00poH y cdepi TpaHCIUIaHTaIlil
aHaTOMIYHUX MaTepialiB JIOMUHH JIOMITLHO KPUMiHATI3yBaTH OKPEMOIO HOPMOIO.

BucHoBku. 3 ypaxyBaHHSIM HaBeJCHUX KpuUTepiiB audepeHIiiamii KpuMiHAIbHOT
BiJIMOBIAaIbHOCTI 32 OPYIIEHHS BCTAHOBJIEHOTO 3aKOHOM MOPSIKY TPAHCIUTAHTAIIl aHATOMIYHHX
MarepiaiiB JIOIUHNA TPOIOHYEMO BiacHi Ha3BH cT. cT. 143, 144 KK Vkpainu ta pemakmii ix
JMCIO3ULIH.

Crarra 143. [lopyuieHHs MOpAAKy TpaHCIUIAaHTAI] aHATOMIYHUX MaTepialliB JIIOJMHU.

1.HeoOepekHe MOpYIIEHHS BCTAHOBJICHOTO 3aKOHOJABCTBOM IOPSAKY TpPaHCIUIAHTAIl]
aHATOMIYHUX MaTepialliB JIFOAWHH, IO CIIPHYNHIIO CMEPTh TTOTEPITLIOTO.

2.YMuCHE TOpYIIEHHS BCTAHOBJIEHOTO 3aKOHOJABCTBOM MOPSAAKY TpaHCIUIaHTALil
aHATOMIYHUX MaTepiatiB JIIOAWHHU, IO COPUYMHIIIO MOTEPIIOMY CEepPelHBOI TSIKKOCTI TiJIeCHE
YIIKOKSHHS.

3.YMucHe TOpYyIIEHHS BCTAHOBJICHOTO 3aKOHOAABCTBOM TMOPSAKY TpPaHCIUIAHTALi
aHATOMIYHUX MarepiaiiB JIIOJUHHU, IO CIPUYMHWIO MOTEPIUIOMY TSDKKE TUIECHE YIIKOIKeHHS
abo cMepTh.

4. listHHSI, epen0adeHi YacTHHAMK JIPYTOI0 YU TPEThOIO IIi€i CTaTTi, BAMHEHI 3a ToTe-
PEIHBOIO 3MOBOIO TPYTIOI0 0Ci0, a00 yJacTh y TpaHCHAILIOHATHHUX OPTaHi3alisx, sKi 3aiMaroThCs
TaKOIO JisUTHHICTIO.

Crarra 144. TlopymenHs: 3a00poH y cdepi TpaHCIUIAHTAIlll aHATOMIYHUX MarepiaiB
JIFOUHU.

1. HacunpHutpke a00 NuissxoM oOMaHy BHIIyYEHHS Y JIFOIMHH 11 aHATOMIYHHX MaTepiaiB,
30KpeMa KpOBi, 3 METOI0 IX TpaHCIUIAHTAIlli, BUKOPUCTAHHS IS TpaHCQy3ii, BUTOTOBICHHS
JKapchbKUX 3ac00iB, MEIUYHUX BUPOOiIB 200 BUKOPUCTAHHS Y HAYKOBUX JIOCIIPKCHHSX.

2. He3akoHHa TOPriBIIsS aHATOMIYHUMHM MaTepianaMu JIOIUHU, 30KpeMa KPoB’10.

3. Jlii, mependaveHi YacTHHOKO MEPINOTO i€l CTaTTi, YYHHEHI 00 HEIOBHOJITHHOTO 200
oco0bwu, sika epedyBaia B 0€3MOpaHOMY CTaHi Y B MaTepiaibHil 3aJI©KHOCTI BiJl BAHHOTO.

4. HMisHAs, nepeadadeHi YacTHHAMH TIEPIIOI0, APYTOI0 UM TPETHOIO IIi€i CTATTi, YUUHEH]
3a MOMEPENHLOI0 3MOBOIO TPYIOI0 OCi0, a00 y4yacTh y TpaHCHAI[IOHATLHUX OpraHi3amisXx, siKi
3aliMarOTHCS TAKOIO JiSUTBHICTIO.
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ABSTRACT

Serhii Babanin. Differentiation of criminal responsibility for violation of the procedure
for transplantation of human anatomical materials established by law.

The article is devoted to determining the criteria for differentiating criminal responsibility for
violating the procedure established by law for the transplantation of human anatomical materials and
formulating, on this basis, proposals for amendments and additions to the criminal legislation of Ukraine.
The main components of the violation of the procedure established by law for the transplantation of human
anatomical materials according to the current Criminal Code of Ukraine are highlighted: 1) deliberate
violation of the procedure established by law for the application of transplantation of human anatomical
materials, which caused significant damage to the victim's health; 2) removal of anatomical materials from a
person by coercion or deception for the purpose of their transplantation; 3) illegal trade in human anatomical
materials; 4) forcible or fraudulent extraction of blood from a person for the purpose of using it as a donor.
The analysis of the Law of Ukraine «On the Application of Transplantation of Anatomical Materials to
Humansy» dated May 17, 2018 made it possible to identify seven stages of the procedure established by law
for the application of transplantation of anatomical materials of a person, which are of a generalized nature
and may differ slightly in each specific case, and some of them may be absent. Reasoned expediency of
recognizing as a criterion for differentiating criminal liability for violation of the procedure established by
law for transplantation of human anatomical materials, the socially dangerous consequences of violation of
the procedure for transplantation (type of damage caused to the health of the donor or recipient or their death)
and the form of guilt (intention or carelessness regarding such a violation). Cases of violation of prohibitions
in the researched area are proposed to be criminalized by a separate norm. Taking into account the above
criteria, the proper names of Articles 143 and 144 of the Criminal Code of Ukraine and the wording of their
dispositions are given.

Key words: differentiation of criminal liability, human anatomical materials, human organs, human
tissues, transplantation, forced donation.
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