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DPAKYJIBTATUBHI YMOBH TPYJOBOI'O JOI'OBOPY
AK MEXAHI3M BAJTAHCY IHTEPECIB ITPAINIBHUKA I POBOTOJABIA

31iliCHEHO KOMITJIGKCHUI HayKOBO-TIPABOBHI aHaIi3 (haKyIbTaTHBHUX YMOB TPYIOBOTO IOTOBOPY SIK
Ba)KJIMBOTO IHCTPYMEHTY iHIMBiyami3amil TPYZOBHX IPaBOBIIHOCHH Ta 3a0e3ledeHHs OamaHCy iHTepeciB
nparjiBHUKa 1 poboTomaBus B ymoBax TpaHcdopmarii puHky mpaii. OOGrpyHTOBaHO, 110 (haKyIbTaTHBHI
yMOBH, He Oymy4u OOOB’S3KOBUMH Il BHHHKHCHHS TPYZOBHX IIPABOBIJHOCHH, ICIS BKIIOYCHHS IO
TPYAOBOTO JJOrOBOpPY HaOyBarOTh 000B’I3KOBOT FOPHIMYHOT CHIIM Ta iICTOTHO BIUIMBAKOTH HA 00OCST TPYIOBUX
paB i 000B’SI3KIB CTOPIH.

JlocmipkeHO  CITIBBIAHOILICHHS IMIIGpPAaTUBHUX 1 JIMCTIIO3UTUBHHUX 3acaj TPYAOBOTO IIpasa,
aKIICHTOBaHO yBary Ha IpoOJeMi NCEeBIOAUCIO3UTHBHOCTI (haKyIBTaTUBHUX YMOB, depe3 o (opMaiabHa
3rojia npariBHUKa (GaKTHYHO MacKye eKOHOMIUHY Ta OpraHi3aliiiHy HEepiBHICTb CTOPIH TPYAOBOIO A0TOBOPY.
[IpoananizoBaHO CyHOBY IpakTHKy BepxoBHoro Cymy IIOZO IOIYCTHMOCTI 3MICTy IHAUBITyaJbHOTO
TPYAOBOTO JIOrOBOPY, CHIBBIHOIICHHS (DaKyJIbTaTHBHUX Ta KOJCKTUBHO-IOTOBIPHUX YMOB MpaIlli, a TaKOX
IPAaBOBUX HACIIIJIKIB BKIIOYECHHS JI0 TPYAOBOTO JOTOBOPY YMOB, IO MOTIPIIYIOTH CTAHOBHUIIE HPAIiBHHKA, SK
MOPIBHSTH 13 3aKOHOJIABCTBOM.

Oco0nuBy yBary mpupiineHo aHaiisy pimenb Bepxosaoro Cymy oo yMOB IIPO BUIIPOOYBaHHS,
MarepianbHy BiANOBIAJIbHICTh, IOAATKOBI IMIJICTABH MTPUITMHEHHS TPYIOBOTO JJOTOBOPY Ta OJHOCTOPOHHBOT
3MIHH YMOB Ipami. 3aCTOCOBAHO HOPIBHSUIBHO-IPABOBHH METOA i3 3aTydeHHSAM MIKHAPOJHOTO JIOCBIimYy,
30Kpema cTannaptiB MixkHapoHOi oprasizarii npaiti, npaktuku Cyny €Bporneiicbkoro Coro3y Ta JOKTpUHU
HecnpaBeuBUX (unconscionable) yMOB y IpaBi KpaiH 3araibHOro Ipasa.

CchopMynbOBaHO BHCHOBOK IPO HEOOXITHICTh JOKTPHUHAIBHOTO Ta HOPMATHBHOTO YTOYHEHHS MEX
JIOITyCTUMOCTI (haKy/IbTaTHBHUX YMOB TPYIOBOI'O JOTOBOPY 3 METOIO HEJOITYIICHHS 3JI0BKHBAHb CBOOOIOI0
JIOTOBOPY, MOCWJICHHS TapaHTii 3aXUCTy TPYJAOBHMX IpaB NpaI[iBHUKA Ta 3a0e3MEYEHHs] peajbHOro, a He
JIeKIIapaTHBHOTO OallaHCy iHTEPEeCiB CTOPIiH TPYHLOBUX IIPABOBITHOCHH.

Kntouosi cnosa: mpyoosuil 00206ip, ghakynemamughi ymosu, c60600a 0020680py, baianc iHmepecia,
oucnozumusHicms, cyoosa npakmuxa, Bepxoenuii Cyo.

IocranoBka npodiaemu. CygacHHiT pO3BHTOK TPYJOBOTO IIpaBa YKpaiHH BiTOyBaeThCs
B YMOBaxX CYTTEBUX COIIaJIbHO-CKOHOMIYHHMX TpaHC(hOpMAIliii, 1110 3yMOBIIOIOTH MEPEOCMHUC-
JIeHHs KJIACHYHUX MiJXOMIB JIO MPaBOBOTO PEryIIOBAHHS MHpalli. 3pOCTaHHS POIi JOTOBIPHOTO
peryIIOBaHHS, IONIMPEHHS HECTAaHAAPTHUX (POPM 3alHATOCTI, HU(PPOBI3allisi TPYAOBUX IPOLIECIB
Ta MiIBUIICHHS MOOITFHOCTI pOO0YOT CHIIM aKTyalli3yIoTh IPOOJIeMy THYYKOCTI TPYIOBOTO JOT0-
BOpY SIK OCHOBHOT ()OPMHU BHHUKHEHHS TPYJOBHX MPaBOBIAHOCHH [1, c. 45-47].
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V 1iii cutyanii pakynbTaTHBHI YMOBH TPYIOBOTO JTOTOBOPY JEalli YacTillle CTalTh 1ICH-
TpaJIbHUM €JIEMEHTOM 1HAUBiAyasi3alil TpyloBUX HpaBoBinHOcuH. CaMe yepe3 HUX CTOPOHU
HAMararThCs aJIanTyBaTH 3arajibHi 3aKOHOaBY1 TPUIIKCH /IO KOHKPETHUX YMOB ITpalli, mpodeciii-
HUX (YHKIIIH Ta opraHi3amiiHux motped poboTomasms. BoxHoyac Taki yMOBH € IOTEHIIIHHO KOH-
(hITIKTOTEeHHUMH, OCKIIBKM MOXKYTb ICTOTHO BIUTMBATH Ha OallaHC IHTEPECIB MpaiiiBHUKA i poOOTO-
JaBL Ta CTBOPIOBATH PU3UKY HMOPYLIEHHS coLialbHOI (QyHKIIT TpynoBoro mpasa [2, ¢. 112-115;
8,c.3-0].

AHani3 nyOmikauiii, B IKHX 3al04aTKOBAHO BUpilleHHs1 wiei nmpobiemu. Ocran-
HIM 4acoM B YKpaiHi 3’SIBISIOThCS Cy4acHi Mpaili, 0 pO3IISAAI0Th 3MICT TPYJIOBOTO JOTOBOPY
Ta npodnemu Horo npapoBoro peryatoaHHs. Tak, C. BepeliTin aHani3ye cydyacHuUil ctaH 1paBo-
BOTO PETyJIOBAaHHS 3MICTY TPYIOBOTO JIOTOBOPY 1 HAsSIBHI 3aKOHOJIABUl MPOTAJIMHU Y BU3HAYCHHI
000B’s13K0BUX Ta JozxaTkoBux ymoB [1]. Jocnimkenns b. Toumana ta V. beka akueHTyIOTh Ha
HEOOX1THOCTI MOJAIIBIIIOT0 PO3BUTKY ITPABOBOIO MEXaHI3MY BH3HAYEHHS 3MICTY TPYOBOTO JIOTO-
BOpY UIs 3a0e3MedeHHsl IPaBoOBOT BU3HAUSHOCTI Ta 3axucty cropin [2]. JI. [laBnoBceka y cBoi
npami po3risigae yMOBH TPYIOBOTO JOTOBOPY Ta MOXJIMBICTH BKJIIOUEHHS IHIIMX YMOB, IIO
HaOyBarOTh 00OB’S3KOBOTO XapaKTepy, 30KpeMa y KOHTEKCTi peaiizalii TpyIoBUX IIpaB IiJ 4ac
nii BoeHHoro ctany [3]. Haromicth mpami O. THIEHKA Ta CIIBAaBTOPIB BUCBITIIIOIOTH 0COOIUBI
ACIIeKTH YKJIQJICHHs MEBHUX BHIIB TPYJOBHX JOTOBOPIB, 30KpeMa IMTAHHSA CTPOKOBOCTI Ta IX
CIPUHHSATTS B MMPAKTHUI 3aCTOCYBaHHS TPYJOBOTO 3aKOHOABCTBA [7].

VY MiXHapoxHill HayKOBiif JiTepaTypi MUTaHHS 3MICTy TPYZOBOTO JIOTOBOPY Ta JOIYCTH-
MHX MEXK JIOTOBIpHOT CBOOO/IM CTOPiH PO3MIISAIA€THCS EPEBAKHO KPi3b MPU3MY CTaHIapTiB Mixk-
HapOAHOI oprasizauii npaui Ta npakruku €sponeiicskoro Corosy. 3okpeMa, y npausax A. Cyniio
TPYIAOBHUI JTOTOBIp aHAII3Y€EThCS SIK THCTPYMEHT COIIaJIbHOTO OalaHCy, B MEXKax sIKOTO aBTOHOMIs
BOJIi CTOPiH 0OMEKy€ThCSl HEOOXITHICTIO 3a0€3MeUeHH T1THIX YMOB IIpalli Ta peaJbHOTO 3aXUCTY
MpaliBHUKA 5K C1a0110i CTOPOHU NMpaBoBigHOCHH [12].

[Tpo6nemu iHTUBITyaTEHOTO JOTOBIPHOTO PETYIIOBAaHHS Ta HOTO CITiBBITHOIICHHS 3 iMITe-
PaTHBHUMH HOPMaMH TPYIOBOTO IIpaBa JOCTIKYIOThes y poboTax C. Jleakina, SIKMA HAaroJIomIye,
10 PO3LIMPEHHS JUCIO3UTHBHUX CJIEMEHTIB Y TPYIOBUX JOTOBOpaX MOXIIMBE JIMIIE 33 YMOBH
30epeKeHHsI MiHIMaJIbHUX COLlIaJIbHUX CTaHJIAPTIiB, 3aKPIIJICHUX Y 3aKOHOAABCTBI Ta MI>KHAPO/I-
HUX aKTax [9].

Baxnue 3Ha4eHHS U1 PO3YMIHHS JOIMYCTUMOCTI (DaKyIbTaTHBHHX YMOB TPYAOBOTO
JIOTOBOPY MAlOTh TaKOX aKTH Ta aHANITHYHI Marepiann MixHapoaHoi opraHi3amii mpami (mai —
MOII), B SIKHX IiIKPECITIOETHCS, 10 1HIUBITYyalbHI YMOBH JIOTOBOPY HE MOXKYTh TPH3BOAUTH JI0
3BY)KCHHS 00CATY TPYJOBHX IIpaB, TapaHToBaHMUX KoHBeHIisMA MOII Ta HaIlioHAIBHEM 3aKOHO-
JTABCTBOM [6]. BoHOUAC y MIXKHAPOAHUX AOCIHI/KEHHIX MUTAHHS (DaKyJIBTAaTUBHUX YMOB TPYIO-
BOI'O JJOTOBOPY HE BUOKPEMIIIOETBCS SIK CaMOCTIHHUI 00’€KT HayKOBOI'O aHai3y, L0 3yMOBIIIOE
AKTYaJIbHICTh BIJMOBIIHUX JOCHI/DKEHb y HAIllOHAJBHIN JOKTPUHI TPYIOBOTO MpaBa. Y 3B’S3KY
3 IUM iCHye 00’€KTHBHA HEOOXITHICTH Y MPOBEJCHHI KOMIUICKCHOTO HAyKOBOTO JOCIIIKEHHS
(axyabTaTUBHUX YMOB TPYIOBOTO JOTOBOPY 3 YpaxyBaHHSAM Cy4acHOI CyloBOI MpakTHKU Bep-
xoBHOro Cyay Ta MIKHApOAHHX CTaHAAPTIB y cdepi mpari, o JO3BOIUTH chOPMYBATH IIiTiCHE
0aueHHS LBOTO IHCTUTYTY Ta BU3HAUUTH HANPSIMHU BIOCKOHAIEHHS IIPAaBOBOTO PETYIIIOBaHHS.

MeTo10 CTATTI € KOMIUICKCHE HAYKOBO-IIPABOBE JOCIIIKCHHS (DaKyIbTaTHBHIX YMOB TPY-
JIOBOTO JIOTOBOPY SIK IHCTPYMEHTY 3a0e3IeUeHHs OanaHcy iHTepeciB mpalliBHUKA i poO0TOIaBIIS,
BU3HAUCHHS IXHBOT IIPABOBOT IPHPOIH, MEX JOMYCTIMOCTI Ta POJIi y MEXaHi3Mi IHIUBITyaTbHOTO
JIOTOBIPHOTO PETYIIOBAHHS TPYAOBHX BiTHOCHH 3 YpaxyBaHHSIM CyAOBOI IPaKTHKU BepxoBHOTro
Cyny Ta Mi>KHapOJHOTO JIOCBIY.

Buxiaaa ocHoBHoro marepiaay. Y Teopil TpyJAOBOro mpaBa TPaJMIIHHO PO3PI3HSIOTH
HeoOXi/THi Ta (haKyIbTaTHBHI YMOBHU TPYHZOBOTO JOTOBOpY. (DaKyIETaTHBHI YMOBH BH3HAYAIOTHCS
SIK TaKi, 0 HE € HEOOXiTHMMH JIJIsl BAHUKHEHHSI TPYJIOBUX MTPABOBIIHOCHH, O/IHAK MOXKYTb OyTH
BKJIIOYCHI IO TPYAOBOTO JOTOBOPY 3a B3a€MHOIO 3T0I0I0 CTOPiH. BogHOYAC miciIs BKIIOYEHHS 10
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JIOTOBOPY BOHH HaOyBarOTh 00OB’S3KOBOT FOPHIMYHOI CHITM Ta IiUIATal0Th BUKOHAHHIO HApiBHI
3 icTOTHUMHU yMoBamu [9, ¢. 58—60].

IOpuanuna npupona (akyIbTaTUBHHX YMOB 3yMOBJICHA MOEJHAHHSAM JAWUCIIO3HTHBHUX
Ta IMIEepaTUBHUX 3acaj TPYIOBOTO IpaBa. 3 OTHOTO OOKY, BOHH € IIPOSBOM CBOOOIN TPYZOBOTO
JIOTOBOPY, 3 1HIIOTO — iX JOMYCTHMICTh OOMEXYETHCS COLIANTBHOK (DYHKIIIEI TPYIOBOTO MpaBa
Ta HEOOXIJHICTIO 3aXUCTY IPALiBHUKA SIK EKOHOMIYHO CJIA0IIOI CTOPOHHU.

Sk Haromomrye M. @pimiena, (akynbTaTUBHI YMOBH € MPOSBOM 1HIMBIyasi3alii Tpy-
JIOBOTO JIOTOBOPY, IPOTE iX JOMYCTHMICT 3aBXKAN Ma€ OIIHIOBAaTHCS KPi3b MPH3MY (aKTHIHOT
HepiBHOCTI cTopiH [11, c. 98-101]. o ¢axkyasraTHBHUX YMOB 3a3BHYail BIAHOCSATH YMOBH IIPO
BUNPOOYBAHHS IIPH NPHIHATTI Ha POOOTY, JOJATKOBI IiJICTABU MaTepiabHOI BiIMOBIIAIBHOCTI,
YMOBH Ipo TipodeciiiHe HaBYaHHS 32 paxyHOK POOOTO/IABIIs, KOHKYPEHTHI OOMEKEHHSI ITiCIIs TTPH-
[UHEHHs TPYIOBUX BITHOCHH, PO3LIMPEH] COLIalbHI TapaHTii, a TAKOXX OKPEMi yMOBHU OILIATU
Ta peKUMY TIparii.

[MpuHIMT cBOOOIM TOTOBOPY € (PyHAAMEHTAIBHUM JIIS IPUBATHOTO TpaBa, OMHAK Y TPY-
JIOBOMY TIpaBi BiH Ma€e 0OMexeHHit XxapakTep. Taka 00MeKeHICTh 3yMOBIICHa HEOOXITHICTHO 3a0€3-
MEYCHHST MiHIMAJbHUX COI[IaJIbHUX TapaHTil MpalliBHUKA Ta HEJOMYIICHHS 3J0BKHBAHb 13 OOKY
poboronasu [8, c. 72-74].

DaxyIbTaTUBHI YMOBH TPYIOBOTO JIOTOBOPY MOXYThH CIIPHSATH JOCSTHEHHIO OalaHCy
IHTEpECiB CTOPIH JIMIIIE 32 YMOBH X JOOPOBUILHOTO Ta YCBIJIOMJICHOTO TOTO/DKeHHS. [IpoTe Ha
MPaKTUL CBOOOA BOJIEBUSBIICHHS MPAI[iBHAKA YaCTO Mae (pOPMATBHUIA XapakTep, IO CTABHTh
M1 CYMHIB peajibHiCTh JIOTOBipHOTO Oanancy. CaMme TOMy 3aKOHOABELlb 1 CY/IOBa MPAKTHUKA BCTa-
HOBITIOIOTB ME3KI JIOITYyCTUMOCTI TAKUX YMOB, 30KpeMa 3a00pOHY ITOTipIIEHHS CTAHOBHINA ITPALIiB-
HHKA, SIK MOPIBHATHU 3 3aKOHOAABCTBOM 1 KOJIEKTHBHUM JIOTOBOPOM. €BpoIIeiicbka JOKTPHHA TPY-
JIOBOTO TIpaBa BHXOAMTb i3 TOTO, IO OYb-sIKi JOTOBIpHI BIJICTYIH BiJl 3aKOHOJABYMX CTAHIAPTIB
MOXKIIMBI JIMIIIE Y OiK MOKpaIlleHHs CTAHOBHIIA MpaliBHUKa [ 12, c. 41-44].

JocmipkeHns 3acBinuye, mo GpopmaibHa TUCIO3UTHBHICTE (PaKyIbTaTHBHUX YMOB YacTO
Mae IICeBIOANCIIO3UTUBHUH XapakTep. 3rojia MpariBHIKa Ha BKJIIOUSHHS TAKMX YMOB Y TPyAOBUH
JIOTOBIp y 6araTboX BHITQJKaX € BHMYIICHOIO Ta 3yMOBJICHOIO €KOHOMIYHOIO 3aJI€XKHICTIO, BIICYT-
HICTIO aJIbTEPHATUBHOI 3alHATOCTI a00 1HPOPMAIIIIHHO acUMETpier. Y 1IbOMY KOHTEKCTI JI0TO-
BipHa cBOOO/Ia BTpayae CBiif KIIACHYHUI MPHBATHOIIPABOBHH 3MICT i MOTPeOye IepeOCMUCICHHS
3 ypaxyBaHHSIM COLIaJIbHOT IPUPOIH TPYIOBUX NPABOBITHOCHH.

OtKe, IICCBIOANCIIO3UTHBHICTE € OJHIEI0 3 KIIOYOBHX MPOOIEM CyJacHOTO JOTOBIPHOTO
perysroBaHHs mpaii. BoHa BUSBISIETBCS Y CHTyaIlisiX, KOJIM (POPMaIbHO (aKyJbTaTHBHI YMOBH
HaB’s3yIOTHCS TPALliBHUKOBI B YMOBAX BiJICYTHOCTI peasibHOI anbTepHaTUBH. DaKTHIHA HEPiB-
HICTh CTOPIH TPYIOBOTO JIOTOBOPY 3YMOBITIOE 3rOJy TpalliBHUKA HA YMOBH, K1 BiH HE MaB MOKJIH-
BOCTI 00roBoproBatu ado 3miHroBary. Sk 3a3Hadae C. JlikiH, Taka IpaKTHKa ITipHBAE caMy ieio
JIOTOBIPHOTO OanaHcy Ta moTpedye akTMBHOTO CYJI0BOTO KOHTpOIto [9, ¢. 121-124].

B okpecienux BHmagkax (opMmaibHa 3roja MpaliBHHKA HE MOXE PO3IVISIATHCS SIK
HaJIe)KHE BOJICBUSIBIICHHS. J[OKTpUHA TPYIOBOTO INpaBa OOIPYHTOBYE HEOOXIJAHICTh OI[IHKH HE
JIHIIIe TEKCTY TPYLOBOTO JOTOBOPY, a i (haKTHYHHUX 0OCTAaBUH HOTO YKIaJICHHS, IK-OT EKOHOMId-
HUI CTaH MpaliBHUKA, XapaKTep 3aiiMaHoi ocaIy Ta HasBHICTh albTePHATUBHUX MTPOMO3HULIH Ha
puHKy npani [11, c. 134-136].

Amnauni3z npaktukn BepxoBHoro Cyay CBIIUUTB MPO MOCIIZOBHY OpPIi€HTAII0 HA 3aXHCT
IpaniBHAKA SK CTA0IMIOi CTOPOHU TPYJAOBHX IPABOBITHOCHH. 30KpeMa, y OCcTaHOBI BepxoBHOrO
Cyny y cnpai Ne 761/26293/16-11 Bia 03 nunast 2019 p. Harojouryerbes, 0 YMOBH 1HAMBITY-
QIIBHOTO TPYJOBOTO JOTOBOPY HE MOXKYTh IOTIpIIYBAaTH CTAHOBHUIIE MpANiBHUKA, TTOPIBHIOIOYH
3 YMOBaMH, BCTAaHOBICHUMHU KOJIEKTUBHUM JTOTOBOPOM [4].

VY nocranoBi y cripasi Ne 127/21518/19 Bix 17 motoro 2021 p. Bepxosuuii Cyy 3a3Ha4YHB,
10 BCTAHOBJICHHS JI0/IATKOBUX YMOB MarepialbHOT BiAMOBIAAIBHOCTI MOXKJIMBE JIUILIC 32 YMOBU
YITKOTO JOTPHMAHHS BHMOT 3aKOHOIABCTBA Ta PEAJbHOTO MOTODKEHHS TAKUX YMOB TIPAIliBHH-
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koM. CyJl TakoX IiIKPECIUB, 1110 Oy/b-sIKi CYMHIBH IIOZI0 3MiCTy (DaKyJIbTaTHBHUX YMOB MarOTh
TIIyMayUTHCS HAa KOPUCTh HpalliBHUKA [5].

[Ipakruka BepxoBHoro Cyiy IEMOHCTPYE, 1110 CYAOBUI KOHTPOJb € KIFOUOBHM MEXaHi3-
MOM 3am00iraHHs 3TOBXKUBAHHSAM CBOOOJIOIO TPYIOBOTO JOTOBOPY, @ TAKOX CBITYHUTH PO IOCTY-
noBe (popMyBaHHS JIOKTPHHH OOMEXKEHOI aBTOHOMII BOJII CTOpIH TPYAOBOTO JOTOBOPY, 3a SIKOT
JOIyCTUMICTh (haKyJIbTaTMBHUX YMOB OLIHIOETHCS HE JIUILIE 3 MO3ULIT (POpMaIbHOI 3aKOHHOCTI,
a i 13 omsiAy Ha iXHIN (DaKTHUHUIA BIUIMB HA CTAHOBHIIE MpAIliBHUKA. TaKuid MiJaxXia, Xo4a i He
3aBJK/IH TTOCIIJOBHUI, 3aKJIa/ia€ MiAIPYHTS JUTS IEPEeXOoAy Bil ()OPMATBFHOTO aHAII3Y JOTOBOPY 0
MarepiajJbHOT OLIHKHU CIPABETMBOCTI HOTO YMOB.

Oco0nmBoro 3HaueHHS HaOyBa€ CIIIBBIAHOIICHHS (haKyIBTATHBHUX YMOB IHIHBITyallb-
HOTO TPYZOBOTO JOTOBOPY 3 YMOBaMH, BCTAHOBICHHMH KOJEKTHBHUM JOTOBOPOM. BepxoBHuit
Cyz nocniJoBHO BUXOAUTH 13 TOrO, 10 IHANBiAyalbHi yMOBU HE MOXYTh HiBEIIFOBATU 200 3BYXKY-
BaTH COIiaJIbHI rapaHTii, nepe10ayeHi KOJIEKTHBHAM JIOTOBOPOM.

@DaxyIbTaTUBHI YMOBH MOXKYTb JIHIIIE JIETali3yBaTH a00 ITOKpAIlyBaTH CTAHOBHIIE IIpa-
I[IBHHKA, aJIc HE BCTAHOBIIIOBATH JIOJIATKOBI OOMEXEHHS 4 000B’s3KH, SIKi cyrnepedarh NpUHIIH-
1aM COLIaJBEHOTO MapTHEPCTBA.

MikHapo/Hi cTaHAapTH Tpaili, 30kpeMa aktu MOII, BUxonsth i3 HeoOXiqHOCTI 3a0e3re-
YeHHsI T1JIHOI Ipalli Ta HEeJOMYLIeHHs AUCKPUMIHALIHHUX a00 HECHIPaBEAIUBUX YMOB 3aliHATOCTI
[10, c. 9—12]. V mpaBi €Bpomneiicbkoro Cor3y KOHTpakTHA cBOOOA Y cdepi mpaii 00MeKy€eThCs
MIHIMaJIbHIMH COLIAIPHAMH CTaHAAPTAMH, SKi HE MOXYTh OyTH 3HIDKCHI HAaBITH 3a 3TONOI0
MpaIiBHUKA.

VY kpaiHaxX 3arajJbHOTO IIpaBa CyAM 3aCTOCOBYIOTH JOKTPHHY unconscionable terms,
BH3HAIOYM HEIICHUMH YMOBH JOTOBOPIB, IO CTBOPIOKOTH ICTOTHHUIT IMCOATaHC MK CTOPOHAMU
[8, c. 88-91].

OTxe, MOPIBHSUIBHO-NIPABOBHI aHAJI3 MIKHAPOIHOTO JIOCBIY JI03BOJISIE IIMTH BUCHOBKY,
mo edeKTHBHMIT OamaHe iHTepeciB y cepi mpari 3ade3medyeThes He IUITXOM PO3IIHPEHHS TOT0-
BipHOi CBOOO/IM SIK TaKOi, & 32 JOIIOMOTOK BCTAHOBJICHHSI YiTKUX MEX JIOIMyCTUMOCTI (haKyibTa-
THBHUX YMOB 1 HaJaHHSA CyJaM IHCTPYMEHTIB I HelTpaizanii HeclpaBeIMBUX JOTOBIPHHX
TIOJIOKEHb.

Ha oco0nuBy yBary 3aciryroBye MOXIIHBICTh IMIUIEMEHTAIIIT MTiIXO/IB, HOAIOHNX IO JOK-
TPHUHM HECTIPABEUIUBUX YMOB JIOTOBODY, aJallTOBAHOI 10 CreIH(iKi TPyAOBOTO NpaBa YKpaiHH.
Taxwmit migxix Moxe GyTH KOPHCHUM IS PO3BUTKY YKPATHCHKOI CYTOBOT MPaKTHKH.

IMopanbmuil pO3BUTOK MPABOBOTO PETYNIOBaHHS (paKyIbTaTHBHUX YMOB TPYZOBOTO J0TO-
BOpPY JOILUIBHO 3MIHCHIOBATH 3 ypaxyBaHHAM cTaHmapTiB MOII ta mpaktuku Cyny €Bpormeit-
cpKoro Coro3y, 30KkpeMa 100 HEAOMYLIIeHHs HeCIIpaBeUIBUX Ta AUCKPUMiHAIIHHUX AOTOBIp-
HHX YMOB HaBiTbh 3a ()OpMaIbHOI 3TOHM MpaliBHHKA.

®dakynbTaTHBHI YMOBH TPYAOBOTO JIOTOBOPY € BKIIMBUM IHCTPYMEHTOM 1HUBITyasi3ariii
TPYAOBHX HMPAaBOBITHOCHH Ta aJAITAIlil IPABOBOTO PETYIIFOBAHHS 10

CyJacHHX yMOB mpari. BogHowac iX BHKOpHCTaHHS ITOB’S3aHE 3 BUCOKHUMHU PH3MKaMU
MOpPYIICHHS OaJlaHCy iHTepeciB mpaniBHuKa i podoToxass. [IpakTuka BepxosHoro Cyay Ta Mixk-
HApOJHUU JTOCBIJ CBiJUaTh MPO HEOOXiJHICTH OOMEKEHHS JHMCIO3UTHBHOCTI (haKyIbTaTUBHHX
YMOB 3 METOIO 3aXHCTY COIIaNbHOI (DYHKIIT TPYIOBOTO Ipasa.

®DakynbTaTHBHI YMOBH TPYOBOTO I0OTOBOPY B CY4aCHUX YMOBaX IEPECTalOTh OyTH Jpyro-
PSITHUM €JIeMEHTOM IHMBITyaIbHOTO JOTOBIPHOTO PETYIIOBAHHS Hparli Ta (JakKTHIHO TpaHchop-
MYIOTBCSl Y KIFOUOBHH MEXaHI3M MEpepo3NoJily PU3HMKIB MK MPAI[iIBHUKOM 1 pOOOTO/IABICM.
Came 3a JOIOMOTOI0 TAKUX YMOB BiIOYBAa€THCS «TOHKE HANAIITYBaHHS» TPYLOBUX IIPaBOBIIHO-
CHH, KOTpE, OIHAK, 1AJIEKO HE 3aBXKI1 CIPSIMOBAaHE HA TOCATHEHHS CIPaBEIIMBOr0 OajaHcy iHTe-
peciB CTOpiH.

BucnoBku. 3 MeTor 3a0e3nedyeHHs] peanbHOro OanaHCy iHTEpEeCiB CTOPIH JOIIbHUM
€ HOpPMAaTHBHE 3aKpIIUICHHs KPUTEPiiB JOMyCTHMOCTI (DaKyJIbTaTHBHUX YMOB TPYIOBOTO JIOTO-
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BOpPY, 30KpeMa LUIIXOM BH3HAYEHHS O3HAK HECHPABEAJIMBHUX YMOB Ta PO3IIHUPCHHS CYIOBHX
MTOBHOBAXXCHB MIOMO iX OIHKH.

Bo6avaeTncs 32 HEOOXiJHE 1 3aKOHOIaBUE 3aKPITUICHHS 3arajIbHOTO MPUHIIUITY, BIATIOBIIHO
JI0 SIKOTO (haKyJIBTaTHBHI YMOBHU TPYIOBOTO JOTOBOPY JOITYCKAaIOTHCS JIMIIE 32 YMOBH, IO BOHU
HE MOPYIIYIOTh OalaHC THTEpPECiB CTOPIH Ta HE CTBOPIOIOTH JUIS MpalliBHUKA HEMPOTOPLIHHIX
oOMexeHb a00 JTONAaTKOBHX OOTsbKeHb. Takwil MPUHIMMI Mae BHKOHYBaTH (DYHKIIIO MaTepiaib-
HOTO KPUTEPIIO OI[IHKK MTPABOMIPHOCTI JIOTOBIPHUX YMOB y pa3i Cy/IOBOTO CIIOPY.

Cripx Tako HepefdauuTH 000B’A30K POOOTONABI JOBOJUTH, IO (haKyIIFTAaTHBHI YMOBH
TPYAOBOTO JIOTOBOPY OyJIM MPEAMETOM peaibHOr0 0OOrOBOPEHHS, a HE HaB’s3aHi MpalliBHUKOBI
B OJJHOCTOPOHHBOMY IOPSKY. TaKuif MifXix TO3BOIUTH 3MICTUTH aKIEHT i3 (opMaIbHOI 3roan
MpaliBHUKA Ha OILIHKY pealbHUX 00CTaBUH YKIIQJCHHS TPYJOBOTO JOTOBODY.

KpiMm Toro, HeoOXiZlHO BCTAHOBUTH IPE3YMIIIK0 HECIPaBEUIUBOCTI (haKyIbTaTUBHUX
YMOB, 5IKi ICTOTHO OOMEXYIOTh TPY/IOBI IIpaBa MpalliBHUKA MiCJIs TPUITMHEHHS TPYIOBUX BiJHO-
CHH, 30KpeMa yMOB IIpO HEKOHKYPECHIII0, JTOJaTKOBI IiCTaBH MarepiadbHOI BiIIOBINAIEHOCTI
200 OJTHOCTOPOHHIO 3MiHY ICTOTHUX YMOB TIpalli. ¥ TakuxX BUIaJKax came poOOTO/IaBellb TOBUHECH
JIOBOJTUTH OOIPYHTOBAHICTB 1 IPOMOPIIHHICTS BiIHOBITHNX OOMEXKCHB.

[TponoHyeThCs 3aKpIMUTH Ha 3aKOHOJIABYOMY PIBHI [TPABO Cy/1y BU3HABATH OKpeMi (haKyIib-
TaTHBHI YMOBH TPYZOBOTO IOTOBOPY HEIIHCHNMH ab0 TAKUMH, 1[0 HE Mi/UIAraloTh 3aCTOCYBaHHIO,
0e3 BU3HAHHS HEAIMCHUM JOTrOBOpY B Iiyiomy. Lle BigmoBigatime Mi>KHAPOIHUM CTaHAApTaM
Ta CIPUSATHME OLTBII e)EKTHBHOMY 3aXUCTY TPYAOBHX MPaB MPALliBHHUKA.

3akoHOaBEeIb Ma€ HaJaTH KOJIEKTUBHUM JI0TOBOPAM IPIOPUTET y BCTAHOBICHHI JOMYCTH-
MHUX MEX 1HHBIyabHUX (aKyTbTaTHBHUX YMOB, 30KpeMa [IUISIXOM BH3HAUCHHSI IEPEITIKY YMOB,
SIKI MOXKYTh 200 HE MOXKYTh BKJIFOUATHCSI 0 iHJMBIyalIbHOTO TPYIOBOTO moroopy. Lle cripusi-
THME 3MEHIIICHHIO JTOTOBIPHOTO JUCOAIAHCY Ta 3MIIHEHHIO IHCTHTYTY COIIaJIbHOTO MAPTHEPCTRA.

OTxe, MiJCyMOBYIOUH, 3a3HaYNMO, 1110 MOAAIBIINA PO3BUTOK IHCTUTYTY TPYALOBOIO J0TO-
BOpY Ma€ BifOyBaTHCS HE IIUIIXOM MEXaHIYHOTO 3aIIO3WYCHHS IMBUIBHO-TIPABOBHX MOJeleil
JIOTOBIpHOT cBOOO/IH, a 3a JIOIIOMOTOI0 (pOpMYBaHHS BJIaCHOI TPYI0-TPaBOBOI KOHIENIT (akyb-
TAaTUBHUX YMOB, Yy LEHTpI sIKO1 nepeOyBae He GopManbHa PiBHICTh CTOPIH, a pealbHUil OamaHc
ixHix iHTepeciB. Lle noTpedye K JOKTPUHATILHOTO OCMHCIICHHS, TaK 1 HOPMaTHBHOTO YTOYHECHHS
MEX JOIyCTUMOCTI (haKyJbTaTUBHUX YMOB TPYIOBOTO TOTOBOPY 3 ypaxyBaHHIM HPaKTUKU Bep-
xoBHOTO Cy/y Ta MXKHApOJIHHUX CTaHAAPTIB TiAHOT Mpalli.
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ABSTRACT

Liliia Zolotukhina. Optional terms of the employment contract as a mechanism for balancing
the interests of the employee and the employer

The article is devoted to a comprehensive legal analysis of optional (facultative) terms of the
employment contract as an instrument for balancing the interests of the employee and the employer in
modern labor relations. The relevance of the study is determined by the growing role of individual contractual
regulation in labor law, especially under conditions of labor market flexibility, digitalization of work processes,
and the functioning of labor relations during extraordinary legal regimes, including martial law.

In Ukrainian labor law doctrine, the issue of the content of the employment contract has traditionally
been considered through the prism of mandatory (essential) terms established by legislation. At the same
time, optional terms of the employment contract, which arise from the agreement of the parties and specify or
supplement statutory provisions, remain insufficiently systematized and conceptually underdeveloped. This
situation creates legal uncertainty both for employees, who may face unjustified restrictions of their labor
rights, and for employers, who risk having such contractual terms declared invalid by courts.

122 ISSN 2078-3566



Ilybniuno-npasose ma npusamuo-npasose pecyiio8anHts OKpemux cghep cycniibHux 6I0HOCUH

The purpose of this article is to determine the legal nature of optional terms of the employment
contract, to identify their place in the structure of contractual regulation of labor relations, and to assess their
role in ensuring a fair balance of interests between the parties to the employment contract. The study also aims
to formulate proposals for improving labor legislation in terms of regulating optional contractual conditions.

The methodological basis of the research includes general scientific and special legal methods, in
particular: dialectical, formal-logical, systemic-structural, comparative-legal, and doctrinal analysis. Judicial
practice of the Supreme Court of Ukraine, acts of international organizations, and foreign legal doctrine are
used as empirical and comparative material.

The article substantiates that optional terms of the employment contract should not be perceived
solely as a manifestation of contractual freedom. Instead, they represent a specific legal mechanism that
operates within the limits of labor law principles, primarily the principle of protection of the employee as the
weaker party to labor relations. It is argued that optional terms may perform both a positive and a negative
function: on the one hand, they allow adapting labor relations to the individual needs of the parties; on the
other hand, they may serve as a tool for shifting entrepreneurial risks to the employee or for indirectly limiting
statutory labor guarantees.

Particular attention is paid to the analysis of judicial practice of the Supreme Court of Ukraine,
which demonstrates a tendency to assess optional terms of employment contracts through the criterion of
admissibility of restriction of labor rights. The article analyzes court decisions in which contractual clauses
concerning probation periods, non-compete obligations, additional grounds for dismissal, and extended
working time regimes were evaluated. It is emphasized that the Supreme Court consistently proceeds from
the priority of labor legislation over contractual terms and invalidates provisions that worsen the employee’s
legal position compared to statutory standards.

The article also examines international approaches to regulating optional terms of employment
contracts. In particular, reference is made to the standards of the International Labour Organization, which
emphasize the inadmissibility of contractual clauses that undermine decent work standards. The experience
of European Union countries and the doctrine of European labor law are analyzed, where optional terms are
allowed only within clearly defined legal boundaries and under effective judicial control. The works of leading
labor law scholars highlight that the expansion of individual contractual regulation must be accompanied by
enhanced protective mechanisms for employees.

Based on the conducted analysis, the author concludes that Ukrainian labor legislation lacks a clear
conceptual framework for regulating optional terms of employment contracts. This gap leads to inconsistent
application of the law and increases the number of labor disputes. It is argued that the legislator should move
from a fragmented regulation of individual contractual clauses to a systematic approach that would define the
legal nature, limits, and criteria of admissibility of optional terms.

The article formulates author’s conclusions and practical recommendations aimed at improving labor
legislation. In particular, it is proposed to establish at the legislative level the concept of optional terms of
the employment contract, to establish a general prohibition on including contractual clauses that worsen
the employee’s position, and to define a list of criteria for assessing the validity of such terms. It is also
recommended to strengthen the role of judicial review in evaluating optional contractual clauses, especially
in conditions of increased contractual flexibility.

The scientific novelty of the research lies in the comprehensive doctrinal understanding of optional
terms of the employment contract as an independent legal category and in substantiating their role as a
balancing mechanism between the interests of the employee and the employer. The practical significance of
the article consists in the possibility of using its conclusions in legislative activities, judicial practice, and
further scientific research in the field of labor law.

Key words: employment contract, optional terms, labor law, balance of interests, employee protection,
contractual regulation, judicial practice.
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