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THE APPLICATION OF TECHNICAL MEANS OF FIXATION OF LEGAL
OFFENCES BY POLICE AND THE USE OF THE EVIDENCE INFORMATION BY
THE COURT: THE COMPARATIVE ANALYSIS OF UKRAINE AND SPAIN

Pamoc I'., Kononmenr B. 3ACTOCYBAHHs MNOJIINIEIO TEXHIYHUX 3ACOBIB
®IKCAII MPABOIIOPYIIEHG TA BUKOPUCTAHHA JIOKA3OBOI IHOOPMAIIIL CYJIOM:
MOPIBHSUIbHAN AHAJI3 YKPATHH I ICIIAHIL. Crarts mpucsdeHa MpaBOBOMY PeEryTIOBAHHIO
NIPaBOBUX TIACTaB BHKOPUCTAHHS IIPAIliBHMKAMH TIIONIIii TEeXHIYHMX 3aco0iB Qotorpadii, 3iHOMOK,
Bileo3anmciB Ha mizcrasi 3akony Ykpainu "IIpo HanionansHy momimiro". Y3aransHeHo MaTepiamy €IHMHOTO
JEPXKABHOTO PEECTPY CYJOBHX PpillleHb IOAO BHHECEHHS CyAaMy pilleHb 3 NHTaHb BUKOPHCTAHHSI
TEXHIYHAX NPHUCTPOiB. PO3MIIHYTO 3aKOHHICTH BHKOPHCTAHHS TEXHIYHMX 3aco0iB Ta HamaHHS
BIICOJOKYMEHTIB SIK JIOKa3iB y cyIZoBoMy mporeci Ykpainm Ta Icmamii. IlpoanarnizoBaHO NWTaHHS
BUKOPHCTaHHS BiIC03AITHCY, 10 Mae 3a0e3IIeUNTH HaHOUIBII TOYHY Ta MOBHY (hiKcamilo (akTiB, sIKi MalOTh
JIOKa30BY CHILY.

CrarTs NpHUCBSYEHA BHBYEHHIO Ta OOrOBOPEHHIO IHTaHb, IIOB'S3aHHX i3 BHKOPUCTaHHIM
TEXHIYHOrO 0o0JIaJHAHHS MOJILIE0, 30KpeMa, Y Ipolieci BCTaHOBICHHS (oTorpadiil Ta Bineo3anucis mis
IpaBoNOpyLIeHb. BoHa Bifgirpae BaXIJIMBY poJib y HOIIYKY 3JIOYHMHIIB Ta IPABOIOPYIIHHKIB, JOIIOMArae
30MpaTy JoKa3|, BUBUATH JJOKyMEHTH Ta IHIII CYTTEBI JOKA3M.

Kniwouosi cnosa: cyoosa noniyis Icnanii, inmepeenyis, mexnonociumi 3acodu poscnioysanms
Icnanii, nonepeoni ookasu, nonepeonbo 6CManoIeHULl Mecn, NPpasosull XaKep, eKCnepmHa excnepmusd.

Formulation of the problem. The issues related to the use of technical means in the
process of fixation of legal offenses by police, in particular during the implementation of pho-
tos and video fixation, are currently very relevant.It plays an important role in the search for
criminals and offenders, assists in collecting evidence, exploring documents and other material
evidence.After investigating the judicial practice of the Unified State Register of Court Deci-
sions, which clearly indicated the testimony of technical devices as "investigated in court evi-
dence" and listed as added to the protocol, we came to the conclusion that in most cases the
court guided and relied on Art. 251 of Code of Ukraine on Administrative Offences [2], under
unclear circumstances, makes a decision to refuse to recognize a particular video document as
proof of an administrative case.Consequently, one of the research aspects of the scientific arti-
cle is to establish a practical procedure of case investigation during the examination in court, in
the event that all procedural documents of the case reflect the conformity of the procedure for
the use of video of the offense committed.Establishing the circumstances of a court position
that does not take into consider or does not take into account video materials provided by the
police?Why does the court not always perceive a recording from a video recorder as an obvi-
ous fact of an offense committed that does not require additional and more evidence base?

Analysis of recent publications. In science, the problem of the use of technical means
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is the subject of attention of a number of scientists, among which one should note such scien-
tists as O.V. Jafarova, A.E. Golubov, V.O. Ivantsov, S.O. Shatrava and others.

The aim of this article is a comparative analysis of the use and application of technical
means for fixing offenses according to the legislation of Ukraine and Spain. Analyzed the ma-
terials of the Unified State Register of Court Decisions concerning the issuance by the courts of
rulings on issues related to the use of technical devices in fixing illegal actions in Ukraine and
Spain.

Achieving this purpose, involves solutionof the following tasks:

- to summarize the materials of the Unified State Register of court decisions regarding
the issuing of rulings by courts on issues related to the use of technical devices in fixing illegal
actions;

- to formulate suggestions and recommendations regarding the improvement of the
normative base by the bodies of the National Police.

Taking into account the different character and the chosen direction for the judge to make a
trial, it should be noted that the chosen way undoubtedly affects the course and results of the trial in
court. Most often, in judgments or other court decisions, there is ambiguity in satisfying or refusing
to engage the results of photo or video as evidence. In one case, in the absence of this kind of evi-
dence, the judge asks for the attraction or withdrawal of such record, which actually drags the time
of the trial. And in other cases — on the contrary, in the presence of the necessary video denies its
evidential character and generally rejects the ability to be included in the case. Such position of
judges is very ambiguous, incomprehensible and requires a detailed study from a scientific and
practical point of view, and in the future, with the formation and adoption of an instruction to de-
termine the algorithm of actions when evaluating video evidence for different categories of cases,
taking into account all important aspects.As in certain cases, the permissibility of video recording
may explain and accelerate the trial with the fair and legal sentencing by the court.And in the case of
absence of an appropriate carrier of evidence, the trial can go a deadlock and even in the worst case
to bring the innocent person to criminal responsibility.

First of all, we would like to point out that this is a rather complicated phenomenon in court
activity, since it is difficult to clearly state at what grounds the court makes one or another decision,
not always following the rules of Code of Ukraine on Administrative Offences. In my opinion, the
court, when deciding on a sentence, takes into account its own convictions in relation to this case
and acts in accordance with the situation happened. But it is also equally not legally correct, because
it does not meet precisely such requirements as impartiality and objectivity.As an example, it is pos-
sible to consider the Resolution of the Court of Appeal on the case No. 490/11314/16-r dated
02/24/2017 in the city of Mykolayiv. It is precisely if to turn to the statistics on the fact of considera-
tion of materials for the offense provided for in Art. 130 of Code of Ukraine on Administrative Of-
fences, its state remains unclear and constantly changes.

Let's take into account the event, which took place with the participation of the ATO
volunteer Stepan Panchuk, who was in the state of intoxication twice was arrested by police
officers. After that, two cases were brought to the court, which were already illegal because
there were no repeats in itsown right. According to the result of the first trial, the court made a
decision not to the benefit of the volunteer, namely, "fo adjudge guilty a person in the commis-
sion of an administrative offense stipulated in part 1 of Art. 130 of Code on Administrative
Offenses and to impose an administrative penalty in the form of a fine of 600 non-taxable min-
imum incomes of citizens equal to 10,200 /ten thousand two hundred/ hryvnias with the depri-
vation of a right to drive vehicles for a period of 1 /one/ year.

In the petition of the public organization of "PARTICIPANTS OF THE OPERATIONS",
people were asking about the transfer of materials in the case of bringing Panchuk S.0. to ad-
ministrative responsibility according to the part 1 of Art. 130 of Code of Ukraine on Administra-
tive Olffences for consideration of the public organization "PARTICIPANTS OF THE OPERA-
TIONS".As a result of the consideration of the appeal, the court discharged the person from re-
sponsibility: "... Examined the materials of the case, taking into account the circumstances of the
administrative offense, the nature of the offense committed and the identity of the person who
sincerely repented, is positively characterized by a public organization, and also his engagement
in volunteering, taking into account the nature of the offense and the offender, consider it expedi-
ent to discharge him from administrative responsibility and apply to him a public sanction... To
transfer the case materials to the public organization for its consideration. Proceedings onbring-
ing to the administrative responsibility — to close'[4].

Investigating such practice of consideration of cases, we came to the conclusion that a
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large number of appealed rulings, issued by police according to Art. 130 of Code of Ukraine on
Administrative Offences and court rulings on bringing a person to responsibility based on the
specified article, provides for the attempt of the offenders to avoid responsibility, because the
court during the investigation of the case does not take into account the video fixation provided
by the police as evidence, which resulted in the number of those challenged regulations [4].
Also, if we return to the analysis of the decisions made by the bodies of court, we can conclude
that there are two reasons why the court satisfies the appeal in its entirety:1) the lack of proce-
durally correct protocol about administrative violation;

2) the petition about the appointment of examination of police officers’ video record-
ings.Only on the basis of these aforementioned nuances the court decides the case in favor of
the offender.Police video in all developed countries of the world is a system of types, methods
and techniques used to the conducting of fixation or prevent illegal actions, in order to provide
the court with visual evidence, which should be considered as one of the main blocks of evi-
dence.Theuse of video recording ensures the most accurate and complete fixation of facts that
have the evident value. Video shooting does not replace the photo, but complements it, allows
to capture objects not only in statics, but also in dynamics.

That is why the legislation of Spain for photo and video fixation in the activities of the
police is one of the undisputed evidence when considering the materials of the offense in
court.Thus, we want to provide a comparative characteristic of the involvement of technical
means of fixation by police officers in case of criminal offenses according to the Spanish legis-
lation.Given that under Spanish law, there is only a Criminal Code for all types of offenses
with appropriate distinction for easy, medium and heavy crimes.Thus, based on the Spanish
legislation, when considering a case in court, police must provide the evidence of the suspect's
guilt being confirmed, including an "inquisitional exam" organized by means of photographs
and video fixation confirming the fact of the offense, so that in these cases of its realization is
absolutely necessary, as stipulated in Art. 152 of the CCO of Spain [18], "the reliability, accu-
racy and consistency of recognition or identification can not be denied, because the individuals
who have witnessed, became accused, are recorded and stored by the police in the appropriate
"photos of the suspect".

As already mentioned, if it is technically possible, it is desirable, according to the legislation
of Spain, to take a picture or video in order to provide more power of persuasion when considering a
case in court.Thus, identification can be absolutely necessary for the conviction of the accused, in
accordance with the procedure of trial, with the use of appropriate evidence of photography, video
fixation, therefore, it is necessary that every legal and constitutional requirement is fulfilled, other-
wise the consideration of the case will not be fully considered.Video and photographic recognition
are supportive, especially when the suspect is not identified. Thus, the CCO of Spain determines
that if there is a suspect who is not fully identified, intelligence should be conducted directly
[17].The Supreme Court, by its decision, confirms the legality of the photographic identification, but
as such a preliminary proof, which was legally carried out within the framework of a police investi-
gation.The most expedient according to the law of Spain are considered to be evidence submitted to
the court, which have the following nature:

For each identified person, it is necessary to submit the appropriate protocol.*The num-
ber of photos and videos accompanying each suspect must consist of the quality in sufficient
amount, which makes it possible to identify them in photos and videos without any doubt.*The
law provides the suspect with the opportunity to demonstrate all means of protection connected
with the links identified to him (that is, to provide data justifying him, etc.). During the demon-
stration of photo of a suspect it is convenient to accompany those who have similar characteris-
tics and in similar formats of photographic reproductions.

Like all procedural acts, it must be signed by the parties, including the lawyer.In an ac-
cident Ne 503/2008 of July 17 (case about terrorist attacks "11 M") with reference to the pro-
posal No. 1202/2003 of September 22, states that "polls at the police headquarters or in the
court at an earlier stage, or by studying photographs or intelligence structures, are allowed
when necessary to identify a person" [11]. Moreover, the law provides for the right to a pre-
sumption of innocence, so photo fixation must be supported by testimony and other material in
the case. I also want to note that, unlike Ukrainian legislation, the Spanish provides for the pos-
sibility of fixing the offense by any means of fixation, and the chest chambers from the police
are certified accordingly.Unfortunately, to date, the patrol police use non-certified technical
equipment; therefore, it would be appropriate to create an appropriate technical base to provide
the police with unique, functional means of photo and video shooting for the effectiveness of
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activity and the prevention of illegal and prohibited manifestations (fraud, corruption) in rela-
tion to means and information stored on it.

Also, I considered the "Instruction on the procedure for keeping a single record in the
police authorities statements and reports of criminal offenses committed and other events" ap-
proved by Order No. 1377 dated November 6, 2015 [3] and found the following disadvantages:
the lack of a clear deadline for storing documents on the fact of registration of the offense,
there is generally no information on how the technical records are registered and where they
are stored, as in Section II, paragraph 3 of this instruction stated that material for committing
an offense containing the signs it is forbidden to transfer to another police body without regis-
tration in the SA journal and entering information into the Uniform Register of Pre-trial Inves-
tigations, that is, we again see a gap in this document, where it is not specified again, nothing
about the technical details of the devices.

Therefore, in my opinion, it would be appropriate to create a single base for the general
functions to which would include such as the preservation of information during the period of
appeal and the possibility of providing it from the appropriate server to court. As a result I con-
sider it necessary to create a certain instruction "On approval of the interaction of the bodies of
the National Police and the court to provide evidence-based video information from electronic
servers," which will speed up the exchange of records and its research and further admissibility
as evidence in court.

Conclusions. Consequently, accumulation, fixation, systematization, generalization of
information used to solve a wide range of police tasksis an integral and necessary part of the
work of the police. Unfortunately, the legislative base is not at all tied to the practice of law
enforcement, and it takes many years to perfect the relationship between the driver and the
police, and the offense and sanction.That is, taking into account the material set out and the
regulatory framework for regulation and, in general, fixing the photo and video fixation by the
police to the appropriate institute, it should be noted that video recording as evidence in court
is the most effective and least corrupt.

After taking into account the provisions of Art. 84 of the CPC of Ukraine, where the
sources of evidence are indicated, we can conclude that, for example, the expert's opinion can
be rigged by bribing an expert; testimony of witnesses or other eyewitnesses in general to
buy.But the video provides a real perception of events that have happened in the past without
distortion, as opposed to the testimony of others, who, in their story, are guided by guesses and
only by own subjective perceptions of one or another situation.
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Summary

The article deals with the legal regulation of the legal grounds for the use by police officers of
technical means of photography, filming, video recording, on the basis of the Law of Ukraine “On the
National Police”. The materials of the Unified State Register of Court Decisions concerning the issuance
by the courts of rulings on issues related to the use of technical devices are summarized. The legality of
the use of technical means and the provision of video documents as evidence in the judicial process of
Ukraine and Spain are considered. The question of the use of video recording, which should provide the
most accurate and complete fixation of facts that have probative value, is analyzed.

The article is devoted to the study and discussion of issues related to the use of technical equip-
ment by the police, in particular, in the process of photo and video fixing for offenses. She plays an im-
portant role in the search for criminals and offenders, assists in collecting evidence, exploring documents
and other material evidence.

Keywords: judicial police of Spain, intervention, technological means of investigation of Spain,
preliminary evidence, pre-installed test, legal hacker, intelligence expert test.
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