Haykoesuii gicnuk /[Hinponempogcbkozo depricasnozo ynisepcumemy euympimnix cnpas. 2020. Ne 4

SUMMARY

Iryna O. Sukhachova. Nternational standard of proof of «reasonable suspicion» in the pros-
ecutor's implementation of the prosecution function. The article provides a comprehensive study of
the international standard of proof reasonable suspicion" in the implementation of the prosecutor's func-
tion of prosecution.

The author found that the standard of proof «reasonable suspicion» is the standard of proof in
criminal proceedings, which is used by the prosecutor to make current (intermediate) decisions related to
the restriction of individual rights during criminal proceedings (request for application and direct use of
means ensuring criminal proceedings, conducting investigative (investigative) and covert investigative
(investigative) actions; notification of suspicion) and consists in the established probabilities
(assumptions) of a person committing a certain act, which is determined by common sense and objective
data that can be verified during criminal proceedings and which would encourage an impartial and
reasonable person to take practical action to determine whether such suspicion is justified.

Based on the results of the analysis of the case law of the European Court of Human Rights, the
author concludes that the standard of proof «reasonable suspicion» used by the prosecutor in the
prosecution in the pre-trial investigation of crimes is characterized by the following criteria: 1) reasonable
suspicion to convince an objective observer that the person concerned could have committed an act that
falls under the signs of a criminal offense, the responsibility for which at the time of its commission was
established by the norms of the Criminal Code; 2) a reasonable suspicion must be based on evidence
obtained by the prosecutor, sufficient in its entirety to make a decision, and may not be based on
assumptions; 3) the existence of a reasonable suspicion is established by national courts and is reflected in
court decisions by stating the content of the suspicion, the circumstances of the case and the evidence that
allows a person to be reasonably suspected of committing a criminal offense; 4) the burden of proving the
existence of a reasonable suspicion rests with the prosecutor and cannot be transferred to the defense.

Keywords: reasonable suspicion, prosecutor, prosecution function, criminal procedural evidence,
international standards.
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KaHIUAAaT MEAUYHUX HayK,
3acITy)KeHHH Jikap YKpaiHu
([Aninponempogcokuil 0epiicasHul
YHIGepcumem 6HYMpIUHIX cnpas)

®OPMHU BUKOPUCTAHHSA CIIEIIAJIBHUX
‘ 3HAHb Y KPUMIHAJIBHOMY INPOBA/I’KEHHI:
B TEOPETHKO-ITPAKCEOJIOTTYHI ACIIEKTH

BucaitieHo oCHOBHI (OpMH BUKOPUCTAHHS CHEUiAIbHUX 3HaHb Y KPUMIHAJIBHOMY IPOBa/DKEHHI,
X y3roJpKEHHS 3 HOPMaTHBHO-TIPABOBUMY aKTaMH Ta 3akoHaMu. [IpoaHanizoBaHO JyMKH BUEHHX 3 I[bOTO
MPUBOJY. 30CEPEIKEHO yBary Ha THUX (OpMax BUKOPUCTAHHS CHELiaIbHUX 3HAHB y I0CYI0BOMY PO3CIi-
JTyBaHHI, fIKi MalOTh HaliBaromimie 3HaYCHHS y PO3KPUTTI Ta PO3CIiAYBaHHI KPUMiHAJIBHUX MPaBONOPY-
IIEHb, a TAKOX OOIPyHTOBAaHO Oe3Mocepe/lHeE BUKOPUCTAHHS CIELiaIbHAX 3HAHb CIIJUUM, IIPOKYPOPOM,
BPaxOBYIOUH 1X (DyHKI[IOHAIEHI 000B’I3KH.

Knwwuoei cnosa: cniouuil, cneyianicm, cyoosuii ekcnepm, opeanu 00cy008020 PO3CLi0y8aHHs, Cli-
0ui (po3wyKo8i) dii, cy008i excnepmusu, KOHCYIbMAMUEHA OiANbHICb.

IMocranoBka mpodaemu. [lepen mpaBOOXOPOHHUMYU OpPraHaMH, sIKi JiIFOTh B YMOBaX ChO-
TOJICHHS, TMOCTae 0arato mpoOJieM MiJ Yac JOCYAOBOTO PO3CIIMYBAaHHA HH3KH KPUMIHATBHHUX
npaBonopyiineHs. HamMararourch BUKOHATH MPHUHIMIN KPUMIHATBHOTO MPOLECYaTbHOTO 3aKOHO-
JTABCTBA Ta JIOCATTH KiHIIEBOI METH, JJOCYOBI OPraHd MOBUHHI OYTH 00i3HAHWMU IIIOJI0 MOXIIU-
BOCTCH BUKOPHUCTAHHS CIICIiaJbHUX 3HAHb Y KPUMIHATEHOMY MPOBAJXKCHHI. X04a TOCTIiHI 3Mi-
HA B KPUMIHAJIHHO-TIPOIIECYaJbHOMY 3aKOHOJABCTBI 1 BUKJIHMKAIOTh TIEBHI JUCKYCil cepen
MIPAKTHKIB 1 HAYKOBIIIB 3 MPHUBOAY CIICIIAIbHUX 3HAaHb, CITiI BU3HATH, IO JOMOMOTa O0I3HAHUX
0ci0 y pi3HOMaHITHUX (hOpMax CYTTEBO CIPHSE OTPUMAHHIO HEOOX1THOT J0Ka30Boi OasH.

AHaji3 myoaikaniid, y SKuX 3amo4aTKoBaHO BUPIlIEHHsI JaHOI MP00JIeMH CBiTIHTH,
mo (yHZaAMEHTabHI MOJOXKCHHS BITHOCHO IHCTUTYTY CICHIATbHUX 3HAHB JOCIIDKYBAIUCS
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TakuMH BueHUMH, sk: M. I. ABnmeeBa, B. JI. Apcenbes, B. I1. baxin, P. C. benkin, B. JI. bepHas,
I'. C. Bigusk, A. 1. Binbepr, JI. M. I'onoBuenko, I'. I. 'pamoBu4, A. B. [Iynos, A. B. lmenko,
H. I. Kimiumenko, B. B. Koanenko, B. O. Konosamora, B. C. Ky3smiuos, B. K. Jlucuuenxo,
B .I'. JlykameBuu, €. [I. Jlyk’sHumnkos, 1. B. [Tupir, M. B. Cantescrkuii, K. O. YanmuHcbkuii,
0. M. YHoproyc, B. 0. lleniteko, O. P. Hlnsxos, M. I'. lllepbakoscrkuit, I1. B. [{umba,
B. B. Llupkans Ta iH. Y iXHIX HayKOBHUX JOCII/DKEHHAX OYJIM PO3IJISHYTI IreHe3a CreliaIbHuX
3HaHb, 1X BHJIU Ta CY0 €KTH BUKOPHUCTAHHS, OCOOJMBOCTI BUKOPUCTAHHS ITiJ Yac pO3CJIiTyBaH-
HSI OKPEMHX BHJIIiB KpUMiHAIBHUX NIPAaBOTIOpYIIeHb. BogHOUAC HU3Ka MUTaHb MOTpedye HomaT-
KOBOI apryMeHTaIlii 3 OISy Ha Te, M0 (JOpMU BUKOPUCTAHHS CIICI[iaTbHUX 3HAHb MOCTYIOBO
3MIHIOIOTBCS BIANIOBIZHO 0 HAYKOBO-TEXHIYHOT'O ITPOTPECY Ta 3aKOHOAABUHX TpaHCHOpMALlii.

MeTo10 HayKOBOI CTaTTi € AOCHI/VKEHHs PI3HOMAHITHUX ()OPM BHUKOPUCTAHHS CIIelia-
JbHUX 3HaHb y KPUMIHAJILHOMY HPOBA/KEHHI 3 ypaXyBaHHsM Cy4acHoOI kiacudikarii nposia-
HUX YYEHUX-KPUMIHAIICTIB, a TAKOK BUOKPEMJICHHS HAO1JIbII PO3MOBCIOKEHUX 3 HUX.

Buksaa ocHoBHOro martepiaay. Opranu J0CyIOBOTO CIiJCTBA IIJISIXOM 30UpaHHS Ta
MIPOIIECYaTbHOTO 3aKPIIJICHHS HAsBHUX JTOKAa3iB 3000B’s3aHi IIBHUIKO 1 TIOBHO PO3KPHUTH KpH-
MiHaJbHE MPABOMOPYIICHHS Ta BHSABUTH OCi0O, BHHHUX y HOTO BUMHEHHI; 3a0€3IIEYNTH YMOBH
JUTSL X TIPUTSATHEHHS 0 KPUMIiHAJIBHOT BiITOBIMANLHOCTI 3TiTHO 3 3aKOHOM; MiJATOTYBaTH Ma-
Tepiayy IS Cyay, JUI 4Oro JOCHIUTH 0OCTaBMHU MOIT 3JI0YMHY, SIKI CTOCYIOThCSI KpUMiHa-
JIBHOTO TIPOBAKEHHS 1 € IOPUIMYHO 3HAYYIUMHU ISl TOJAJIBIIOTO iX PO3MIISLY O CYTi Y CYI;
3’siCyBaTH IPUUUHH Ta YMOBH, IO CHPUSIN yUYHHEHHIO 370unHy Tomlo [10, c. 50]. Yce e He-
MOXIJTUBO OCSTHYTH OJIHIM 0c00i citigoro 6e3 3amydeHHs GaxiBIiB y pi3HHX GopMax.

[Muransus knacugikanii GopM BUKOpUCTaHHS CHELiaJIbHUX 3HaHb BHUKIHMKalO Oararo
JUCKYCifl y HaykoBOMY cepeloBuIli. He BHUKIMKAae CyMHIBIB CTajla HAayKOBa TOYKa 30Dy
M. B. CanrteBcbkoro, SKUi BHIUIIE 0E3MOCEPETHIO Ta OMOCEPEAKOBaHY (POPMHU CHEIiaTbHUX
3HaHb. [Ipu Ge3nocepenHiit GopMi CyO’eKTH Ha PI3HUX CTAAIAX PO3CIIAYBaHHS 3aCTOCOBYIOTH
TEXHIYHI 3ac00M Ta CrieliaibHi 3HAHHS, HAIPUKIAM, CIIIJUUHA, NpOKypop, ciaigunii cyaus. [pu
oTiocepeIKoBaHii hopMi, Koau cy0’€KTH 3 OyAb-IKUX MPUYHUH HE MOXKYTh 3aCTOCYBATH TEXHi-
YHi 3aco0M Ui BUSIBICHHs a00 (hikcallii, JOCIIPKEHHS PEUOBHX JpKepen iHpopMallii, BOHU
3BEpPTAIOTHCS 10 (PaxiBIs, OJCPKYIOTh BiJl HHOTO KOHCYIIbTAIlil, 3aMpOIIyIOTh OpaTH y4acThb Y
cmimuux (pO3IIYyKOBUX) MisX a00 JOPYyJaroTh MPOBOAMTH, HANPHUKIAI, CYJOBY EKCIEPTH3Y.
TakuM YMHOM, CIIUUI 3aCTOCOBYE CHCIliajbHI 3HAHHS 1 TEXHIYHI 3aCOOM JJIS JOCIIIKCHHS
Jokepen iHpopMarii y ¢popMi ydacTi ¢paxiBug y cmiguux (po3myKOBHX) AisX a00 IpU3HAYCHHS 1
mpoBeNeHHs (axiBleM cymoBux ekcreptu3 [9, c. 82]. ToOTO, BHKOPUCTAHHS CICI[iaIbHUX
3HAHb CAMOCTIITHO CIITYUM Jy)Ke OOMEKCHE.

HasBHicTh y cnimgoro HeoOXigHHX BIIOMOCTEH, HANMPUKIAN, 3 Taly3i MEIUIMHH,
rcuxiatpii, OyXraarepchbkoro OONIKy Ta IHIHMX CHeliadbHUX 3HaHb, KOPUCHE TMPH BHUCYHCHHI
Bepcil, TONIyKy J0Ka3iB Ta ixHii omiHIli. BueHi 3a3Ha4aroTh, mo iHGOpMaIlis Ipo BiTOMOCTI
CIEIIaTHbHOTO XapaKTepy — JHIIE MPHUBIJ s MPUHHATTS CIi{YUM PIIIICHHS PO BUKOPUCTAHHS
3HaHb CIEIMIANICTIB y (hopMax, BCTAHOBJICHUX 3aKOHOIaBCTBOM [4, ¢. 97].

YMOBHOTO pO3MOJily Ha MPOIECyalbHi Ta HEMpolecyalbHi (OPMU JOTPUMYIOTHCS Oi-
JBIICTh YYCHUX. MU MPUETHYEMOCS 10 TBEPIXKCHHS, 1[0 MPOIECYATFHIUMH CIIiJ] BBAXKATH TaKi
¢dopmu, mo mpsAMo TiependadeHi 3aKOHOM, a caMme: a) yJacTh CIeHialicTa Yy KpUMiHAILHOMY
MIPOBaJPKEHHI; 0) IPOBEACHHS CYJOBUX eKCIepTr3. HempornecyalbHUMU CITiJT BBRKATH CITelia-
JIbHI 3HAHHSA HE 32 MEKaMW KPUMIHAJIBLHOTO TIPOIIeCy, a Ti, IO MPsSMO He TepeadadeHi 3aKo-
HoM. Takumu ¢GopMamMu €: a) BiIOMYi pO3CTiAyBaHHS, TIEPEBIPKA TEXHIYHOTO CTaHy;
0) MpoBEZICHHS JOCTIKEHb 00’€KTIB O€3MOCepeIHhO Ha MICIl TMOJii; B) KOHCYJBTaIlIHHO-
JIOBIJTKOBA JTOTIOMOTa; T') HAJJAHHS TEXHIYHOI JOMOMOTH Yy MiJArOTOBIN TEXHIYHHUX 3aCc00iB, BU-
KOHaHHI TPYIOMICTKHUX POOIT; JI) BUKOPHCTaHHs JONOMOTH 00i3HaHMX OCi0 MpH HPOBE/IEHHI
OTIepaTUBHO-PO3ITYKOBHX 3ax0iB [7, ¢. 9].

PosrisiHeMo okpeMi acleKkTH y4acTi CHeIiaicTa i yac MpoBeIeHHS CITiTuuX (po3Iry-
KOBHX) [Iilf, 1110, HA HAIII [TOTJISIA, 3aCIyTOBYIOTh 1OJaTKOBOT YBark 4e€pe3 CBOIO MOLIND EHICTb.

CHizy HATOJIOCHTH, O IS TIPOBEACHHS CITiTIHX (PO3IIYKOBUX) K Y SIKOCTI CIICIIialliCTiB-
KPUMIHATICTIB BUCTYTIAIOTH (haxiBIli 3 Bi/ILIIB KpUMIHATICTHIHOTO 3a0€3MeUeHHS CITiTUMX BiIUIiiB
HarrionansHoi mominii Ykpainu. Y BUMNagKax, KOJIH iXHIX 3HAHb BUSBIIETHCSA HEJOCTATHRO, HA JO-
TIOMOTY 3aJTy4aroTh CIiBPOOITHHUKIB HayKoBO-10CIITHUX €KCIEPTHO-KPUMIHATICTHYHUX LIEHTPIB.
Sk mpaBmio, Taka MOTpeOa BUHUKAE TIPH BHUSBIICHHI KPUMIHATBHUX MPABOTIOPYIICHB, TTOB’SI3aHUX
i3 3aCTOCYBAaHHSIM BOTHEMAJBHOI 30p0i, 3TBANTYBAHHAMH, IOKE)KAMH, KOJIA HEOOXIiIHI JOJATKOBI
3HAHHS y ramy3i 6amictukw, 6iosorii Tomo. CrpaBa y ToMy, IO paHimie 00i3HaHi 0coOH, sKi 3aTy-
YaINCh JT0 TMPOBEICHHS CIITINX (PO3IIYKOBHUX) Jii, IOBUHHI OyJH MPOBOJIUTH €KCIIEPTHI JAOCTi-
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JUKCHHSI TaK 3BaHUX «TIOYATKOBHX» €KCIIEPTU3, TOOTO NaKTUIOCKOIIYHI JOCTIIKEHHS, TPACOJIOTIH-
Hi, X0J101HOT 30poi. Ha croromHi, B pe3yibTati pedopmyBanus ExcrieprHoi ciryxoun MBC Ykpai-
HH, IHCIIEKTOPHM-KPUMIHAICTH, sIKi IPaIfoIoTh y ckiaai HanionansHoi nominii Ykpainy, 3a cBoiMu
(YHKIIOHATEHUMHU 000B’SI3KaM1 MOBUHHI TIIBKW HaJaBaTH JAOTIOMOTY CIITYOMY y BUSIBIICHHI, (ik-
caii, BIIy4eHHI 00’€KTiB, MPaBHJILHOMY MaKyBaHHI. He Maroun rmmOOKMX 3HaHB LIOJO JOCHi-
JOKEHHS TAKHX 00’ €KTIB, HOMHHYY1 TIOMUJIKH.

BTiM, pgeski HayKOBII TO3WTHBHO BIIMIYalOTh pPO3MOAUT (QYHKIIH TEXHIKO-
KPUMIHAJIICTUIHOTO Ta CYIOBO-€KCIIEPTHOTO 3a0e3MeUeHHs] PO3CHiayBaHHA. Tak, Ha AYMKY
1. B. Tlupira, 1e cnpusiio JOTpUMaHHIO IPHHIMITY HE3aJIS)KHOCTI cy10Boi ekcriepTusu. Ilopsn
i3 MM BUHMKIM NPOOIEMH KaapoBoro 3adesnedeHHs sk miapo3ainis HAEKIL], Tak i cexTopis
TEXHIKO-KpPUMIHAJIICTUYHOTO 3a0e3MeueH s CIiAYuX BiJAiiiB. BueHwii 3a3Havae, 1m0 piBeHb
KPUMIHAQTICTHYHOI MiJrOTOBKH I1HCIEKTOPIB-KPUMIHANICTIB CIiguux Bimainie HamioHampHOT
NOJMIIIT Ha ChOTOHI 3aJMIIAETHCS TOCUTh HU3BKUM. HemocraTHs kBamidikamis iHCHEKTOPIB-
KPUMIHAIICTIB BIUTMBAE Ha KIHIEBUH pE3yJbTAaT — SAKICTh PO3CIiAyBaHHS KPUMIHATBHUX Tpa-
BOTIOpYIIeHb, POPMYBaHHS J0Ka30Boi 0a3u [6, c. 13].

Kareropuuno He MOxkeMO MOroauTuch 3 Toukoro 30py l. B. Bpuramipa, sxuit akueHtye
yBary Ha TOMY, II[0 32 JaHUMH CBITOBOi NPAKTHKH, MONIIEHCEKOMY TOCTaTHBO MOYATKOBOI ITPO-
(eciifHOT MArOTOBKM 3 OCHOBaMHM IOPHIMYHUX 3HAHB, JOCTATHIX JUIS OXOPOHHU ITyOJIIYHOTO TO-
PSIKY, IPUITMHEHHS KPUMIHAJIBHOTO NIPaBOTIOPYLIEHHS Ta 30epeXeHHs Horo ciimiB [2, c. 64].

[Iponosxyroun, ciijl BiI3HAYUTH HE TLNBKU piBeHb NpodecioHanizMy (axiBuis, a i iH-
111 00’ €KTUBHI 0OCTaBUHU.

3 nporo muraHHs marpumyemo nymky 1. C. Binusk, sika okpecnuia mpoOiem, Mo ic-
HYIOTh y BiIJliJIaX KPUMiHATICTHYHOTO 3a0€3TICUCHHS Ta BIUTUBAIOTH HA SKICTh MPOBEACHHS CITi/I-
quX (PO3MIYKOBUX) JiH, SIKi TIOJATAIOTH y: 1) HOpMATHBHO-TIPABOBOMY PETYIIIOBaHHI MisUTBHOCTI
coemiamicta (y T.4. TEPEBIPKM BHSBJICHHX OO0’€KTIB 3a BIANOBITHUMH OOJIKaMu);
2) MaTepiaabHO-TEXHIYHOMY 3a0e3IIeUeHH] Ha HAJISXKHOMY PiBHI; 3) y3roJLKEHOCTI i crieriatic-
Ta 3 TIPSJCTABHUKAMH IHIIMX CIYyXO (AITbHWYHI, TATPYJbHI, OMEPYINOBHOBAXKEHI);
4) pO3IIMpPEHHI IITATy IHCIEKTOPIB-KPHMIHAIICTIB y TEPUTOPIABHUX BIIVILICHHSX MO, Bpa-
XOBYIOUH 00CST Ta CTIeIU(iKy iCHYIOUMX 3aBJIaHb; 5) TOTPUMaHHI HOPMOBAHOTO poOOYOro Jacy,
110 BIUTMBA€E HA PIBEHb 30CEPEHKEHOCTI YBarH Iij] 4ac 30UpaHHs J0Ka3iB; 6) BUKOHAHHI CITy»K00-
BUX 3aBJIaHb, 1110 BIIOBINAIOTH Oe3mocepeHiM (QyHKIIOHAIBHUM 000B’s13kaM To1o [ 1].

Ta stkumu 6 He OyJM TPYIHOIL, CIIIJ 3a3HAYMTH, IO SKICTh NPOBEAEHHS OIISALY MicLit
noii, OOLIyKY, CJI1T90r0 eKCIIePUMEHTY, THMYacOBOTO JOCTYITy A0 pedei i JOKYMEHTIB CyTTe-
BO 3pPOCTAE TP y4acTi CIIEIaNiCTIB PI3HUX Tally3eu.

Bukopucranus nponomoru (axiBIiB IpH MPOBEIEHH] OTIEPaTHBHO-PO3LIYKOBHX 3aX0/IiB
€ Iy’Ke MMUPOKOI0 CTeNn(iTHOI0 TEMATHKOIO, SKa, Ha HAIly JYMKY, BUMarae OKpeMoro J0cCii-
JoKeHHS He Tibku B Mexkax KIIK Ykpainu, a i HOpMaTHBHO-TIPABOBHX aKTiB JJIs CIIYKOOBOTO
200 00MEXEHOT'0 BUKOPUCTAHHSI.

ITicns BusBneHHs, (ikcarii Ta BIITydeHHS CITiIB, 3a /11 BUKOPUCTAHHS 1X Y TIOBHIH Mipi
y SIKOCT1 JJOKa3iB, BOHM TIOBHHHI OYTH JOCII/PKEHI B €KCIIEPTHUX YCTAaHOBAX.

€. P. PocrHCBKa TOBOANTS, 1110 CY/Z0Ba EKCIIEPTH3a MPU3HAYAETHCS HE3AJIEHKHO Bill TOTO, U1
BOJIOJIOTh CIIUUH, TPOKYpPOp, CYIIS CICIiaTbHAMHA 3HAHHSMH, TPU3HAYAIOYH CKCIICPTH3Y,
OCKIJIbKA (DaKkTHYHI JaHi, OTPUMaHi ILISXOM EKCIEPTHOrO JOCIIDKCHHsS, HE MOXKYThb OyTH
BiZToOparkeHi Hi B IKOMY TIPOLIECYaIbHOMY JOKYMEHTI, OKpiM BIHCHOBKY ekcriepta [8 , c. 9].

ITpu3HaueHHS Ta MPOBENCHHS CYJ0BUX EKCIIEPTH3 OCTAHHIM YacoM TijiaBajiocs pedopma-
iifHAM TiporiecaM. Tak, BiiOpaHHS y CITiTI0TO TpaBa CaMOCTiIHHO BHHOCUTH TIOCTAHOBY, ITPHU3BEIIO
JI0 sty HETaTUBHUX IPOSIBIB, CEPell SIKUX: 3aTATyBaHHs IPOLECyabHUX CTPOKIB, HEIOBHE PO3CITi-
JTyBaHHS Yepe3 YHUKHEHHs TIPOBE/ICHHS eKCIIEPTHOrO JOCIIDKEHHS ToIO. SIK MoKa3aia NpakTHKa,
CyII HE B 3MO03i OYyJIM BIIOPATHUCH 3 TAKMM 00OCSTOM KJIOTIOTaHb IMPO NPU3HAYCHHS SKCIIEPTH3, a Ta-
KO’X BHUKATH B KO’KHE KpUMiHAJIbHE TIPOBAPKEHHS B YaCTHHI MPABWIILHOI TITOTOBKH HEOOXiTHUX
MarepiaiiB Ul JOCHIDKeHHsI. MaeMo KOHCTAaTyBaTH, IO BiqMOBa pedopMaropiB Bijl TAKMX HOBOB-
BeJICHb OyJia TOPEYHO¥O, IO TO3UTHUBHO BiIMITHITH TIPAKTHIHI MPAIiBHUKH.

Tak, 3a pe3yabTaTaMu ONMUTYBaHb MPAIliBHUKIB CIiAUMX Tiapo3autiB HamioHanbHOT 1mo-
minii Yxpaiau, 89 % 3a3Haumny, M0 caMOCTiiiHE NPH3HAYEHHS CYIOBHX EKCIEPTH3 3HAYHO
pe3yJIbTaTHBHIIIE, HDXX IIUIIXOM IOJaHHs KJIOTIOTaHHS JI0 Cyly Ta OYiKyBaHHsS HOTO yXBasH.
Tamn (11 %) 3a3Haumnm, o HeMae MOTPeOu MPU3HAYATH CYIOBI EKCIICPTU3HU B3arai i T0CyI0-
BE PO3CIIIyBaHHS MOKHA IIBH/IIIE 3aBEPIINTH O0€3 HUX.

[Momo Buknaaenns ct. 243 KIIK Ykpainu, BBakaeMo BOHA Tk MOTPeOye MEBHUX YTO-
YHEeHb. Tak, eKCIIePT 3aIy9aeThcsl y pas3i HAsABHOCTI IMIJACTaB JJISl MIPOBEJCHHS SKCIIEPTH3HU 3a
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JIOPYUYEHHSIM CTOPOHH KPUMIiHAIBHOTO TMpoBakeHHS. CTOpOHA 3aXHCTy Ma€ MpaBO CaMOCTiH-
HO 3aJIy4aTH EKCIICPTiB Ha MOTOBIPHUX yYMOBAaxX JUIA MPOBEACHHS CKCIICPTU3H, Y TOMY YHCII
000B’s13k0BO1. ExcriepT Moxke OyTH 3aiy4eHHIl CIiTYMM CYIJCI0 32 KIOMOTAHHSIM CTOPOHH
3aXUCTy y BHIIAJKax i MOpsAAKY, nependauenux crarreto 244 mporo Komekcy [3]. ¥V mpomy
KOHTEKCTI BUHUKAIOTh cynepedku. CyIoBi eKCIEPTU3H MPU3HAYAIOTHCS MOCTAHOBOK), SIKY BH-
HOCHUTbH CJIITYUi, TOMY BapTo OyJ0 O y CTATTi 3aMIHUTH CIOBOCIIOIYYCHHS «3a TOPYUYCHHIM
Ha «3a MMOCTAHOBOIO» CTOPOHH KPHUMIHAIBHOTO MpoBakeHHsA. CTOCOBHO CaMOCTIHHOTO 3aiy-
YEHHS CKCTICPTIB CTOPOHOIO 3aXWCTY, BUHUKAE 3arpo3a MOIIKOHKEHHS 00’ €KTIB 1 BTpaTH 1/IeH-
TU(IKA HHAX 03HAK, [0 T BapTO BPaXOBYBATH 3aKOHOABIIIO.

MaemMo KOHCTaTyBaTH, IO SK ITiJ] Yac MPU3HAYCHHS Ta MPOBEJCHHS CYIOBUX CKCIICPTH3,
TaK 1 OPOTATOM YChOTO JOCYJOBOTO MPOBAHKCHHS CIIIYUN BUKOPUCTOBYE KOHCYIBTAIliHHO-
JOBIIKOBY (hOpPMY CHCLIATBHUX 3HAHD B PI3HUX ranmy3sx. CiiJ BiA3HAYHUTH, IO JOBIKU 3a3BU-
Yail MarOTh MUCHBMOBY (HOpMy, IO K JO KOHCYJBTAIll, TO 3aKOHOJJABCTBOM BOHA 3aKpillICHA
TIIBKH B MEKaX BUKOHAHHS CBOiX 000B’S3KiB cremiamicroM. Jleski BUCHI 3a3Ha4alOTh J1Ba BH-
K — TICHMOBHI Ta YCHUH [5, ¢. 198], 3 YMM HE MOKIIMBO HE TIOTOIUTHCH.

Hanpuxnan, nikapi MIMPOKO BHKOPHUCTOBYIOTH KOHCYJIBTATHUBHI BUCHOBKH, SIKi O()OPMITIO-
FOTh Ha OJIaHKaX BCTAHOBJICHOTO 3pa3ka. EMImpHdHi MaTepiaan CBiuaTh, MO TaKi MUCEMOBI KOHCY-
JBTAIlil TPUIMAIOTECS CYJIOM B SIKOCTI JI0Ka3iB. BBaxkaeMo, 1110 aHAJIOTiYHA MPAKTHKA B IHIINX ra-
JTy3six Oyzie TITbKH COPHSTH POOOTI CIIYOTO, SIKUH IPOBOUTE IOCYI0BE PO3CIIiTyBaHHSI.

BucnoBku. ITincymoBytouw, cii 3a3Ha4UTH, IO CITIJUUH, X0Ua 1 BUKOHYE KepiBHY (Y-
HKITIO TTiJ] 9ac IOCYA0BOTO PO3CIiMyBaHHs, MPOTE CAMOCTIHHO HE B 3MO31 1 HE TIOBUHEH BHUKO-
HATH [il, OB’ 3aHi 3 BUKOPHCTAHHAM CICHIATBHUX 3HAaHb. BifTak, BUKOPUCTAHHS CIICIia)Ib-
HUX 3HaHb Y KPHMIiHAJIHLHOMY MPOBAKCHHI B Oe3mocepenHiit Gopmi € ayxe oomexxenum. [o
K JI0 omocepenkoBaHoi (Gopmu, TO TiepeBarn He MOBWHHI BiAJaBaTHCh KOIHIM 3 ICHYIOUHX,
OCKIIBKM TUIBKM B TIOEJHAHHI KOHCYJNbTAIil, y4acTi cremianicra, MpU3HAYEeHHI E€KCIIEPTH3,
JTOBIJTKOBIi JTOTIOMO31 TOIIO MOXKJIMBO IIBHJIKE Ta HEYIEPEIHKCHE PO3CIiTyBaHHsS, CBOEYACHE
HAIpaBJIeHHs KPUMIHAJIBHOTO MPOBADKEHHS 10 CYAY.
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SUMMARY

Dmytro O. Shapovalov. Forms of using special knowledge in criminal proceedings: theoreti-
cal and praxeological aspects. The author has outlined topical issues of using special knowledge in
criminal proceedings. He has emphasized that in order to comply with the principles of criminal
procedure legislation and timely referral of criminal proceedings to court, law enforcement agencies must
use modern advances in science and technology and be aware of the possibilities of special knowledge.
To this end, the main forms of use of special knowledge, their harmonization with regulations and laws
have bee highlighted. The scientists’ opinions on this subject have been analyzed. Various criteria for
classification of forms of special knowledge have been specified. The focus is on those forms of use of
special knowledge that are of the greatest importance for the pre-trial investigation, as well as the direct
use of special knowledge by the investigator, prosecutor, given their functional responsibilities. Emphasis
has been placed on the separation of functions of a forensic expert and a specialist, the reform of the
Expert Service of the Ministry of Internal Affairs of Ukraine has been analyzed, both positive aspects and
shortcomings of informed persons during investigative (search) actions have been noted.

The tmphasis has been placed on the important role of such an investigative (search) action as the
appointment of forensic examinations, indicating the errors and miscalculations made by the investigator,
prosecutor during the collection of necessary materials, selection of comparative samples for expert
examination. Particular emphasis has been placed on asking questions to the expert to address, their
consistency with the objectives of specific criminal proceedings and ways to avoid common mistakes.
The advisory assistance of knowledgeable persons is emphasized and its separation from the reference
form of use of special knowledge has been proved. Based on the opinions of scientists, the author has
proposed to use both oral and written consultation.

Keywords: investigator, specialist, forensic expert, pre-trial investigation bodies, investigative
(search) actions, forensic examinations, advisory activity.
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3aBigyBad CEKTOPY
(Hayionanenuil HayKosuii yenmp
«Incmumym cyoosux excnepmus
im. 3acn. npogp. M. C. Boxapiycay)

OPTAHIBAIIIMHI MPOBJEMM ITIJI YAC TPU3HAYEHHSA
CYJOBOI EKCNIEPTU3HU BIIEO-, 3BYKO3AIIUCY

JocnimkeHo npoOieMHi MUTaHHS, SKi BCE YacTille MOCTAIOTh B €KCHEPTHIN MpPaKTHILl, a came:
mpo0iemMy, 1MOB’sI3aHi 3 HEHAIEKHOIO MiJrOTOBKOIO MaTepiatiB, 10 HAJAIOTHCS M TIPOBEACHHS eKCIIep-
THU3H Bi/I€0-, 3ByKO3AIHNCY.

Meroro CcTarTTi € aHaNi3 aKTyalbHUX NpoOJeM, sIKi BUHUKAIOTh [1in yac mpu3HaueHHs eKCcIepTu3n
BifIe0-, 3ByKO3aIHCy Ta BU3HAUCHHS IULIXIB iX BUPILICHHS.

IpoananizoBaHo Marepiayii Bifieo-, 3BYKO3aIUCy, SIKi HAJAIOTHCS Ha €KCIepTH3Y; BH3HAYEHO JIBi
OCHOBHI I'DYyIIM TaKUX 3aIMCiB; PO3MIISHYTO, Ka iH(pOpPMALis i3 JOCIIPKYBaHUX 3aIICIB BUKOPUCTOBYETHCS
CIIITYMMH OpPTaHaMH i 3 SIKOI0 MeTOI0. PO3IIIsHYTO 00’€KTH NOCHIKEHHS, 3aBIAaHHA, 0 BUPIIIYIOTHCSI B
eKCTIepTH3i Bifieo-, 3ByKo3anucy. [IpoananizoBano npoOneMHi NUTaHHS, sIKi BUHUKAIOTH I1i/1 9ac MiIrOTOBKU
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