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commercial secrecy to take appropriate measures to ensure the protection of relevant information from unfair
commercial use. Sometimes the misappropriation of a trade secret is the result of industrial espionage, when a
person provides classified information to a competitor for monetary or other remuneration.

The main provisions of the North American Free Trade Agreement (NAFTA) on trade secrets are
analyzed in comparison with the EU legal system, according to which patent law provides additional
incentives for the application of the commercial secrecy regime to protect confidential information. Four
approaches to understanding this legal regime in the doctrine of Anglo-Saxon legal systems are analyzed:
the theory of contractual obligation, the theory of fiduciary (trust) relations, the theory of
misappropriation and the theory of unfair competition. It is concluded that the applied criteria for
classifying information as a trade secret are similar, in relation to actions that are not appropriation of a
trade secret, in particular, in relation to the ‘legalization’ of reverse development, which is relevant for the
information technology industry. Ukraine has the prospect of including in its legislation an important
legal act — the Law of Ukraine on Trade Secrets, which will have a positive impact on the business
climate, promote investment attractiveness, and meet the needs of businesses and the state.

Keywords: trade secret, intellectual property, international treaties, EU law, foreign law,
comparative law.
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POJIb AIBOKATA SIK IPEJJCTABHUKA
B I'OCIIOJAPCBKOMY ITPOLIECI

PosristHyTO 0COOIMBOCTI y4acTi agBOKaTa SK MPEACTaBHHKA B TOCIOAApChKOMY mpoieci. Po3r-

npaB Ta 000B’s3KiB. 3a3HaueHi NMPUYMHMA HUHINIHBOT HEAKTHUBHOI yd4acTi aJBOKara B TrOCIOJAPCHKHX
cnpasax. [IpunineHo yBary po6oTam iHIIMX aBTOPIB MO0 0COOIMBOCTEN isSUIBHOCTI aJBOKaTa SIK Ipea-
CTaBHHMKa B TOCMOJApPCHKUX chpaBax. [IpoaHanizoBaHO MOJOKEHHS YKPalHCHKOTO 3aKOHOIABCTBA, IO
HAJIAIOTh aJ[BOKATY IPABO HA 3JIHCHEHHS MO/AIOHOTO MPEICTABHUIITBA i BU3HAYCHO MPOOJIEMHI MUTAHHSI
11010 HOro BperyIroOBaHHS.

Knwuosi cnosa: adsoxam, npedcmagHuk, 20CnOOApcbKuil Cyo, npasosa 00noMoz2d, 3aKOH00A6-
cmeo Ykpainu.

MMocranoBka nmpodJjieMu. B cygacHoMy CBiTi, KOJIM Ha TiepIIe MiCIle IMOCTABICHO 3a-
XHUCT TpaB i ¢cB0OO 0ci0, MisTBHICTh aIBOKATA € BU3HAYEHOIO, OCKUIBKHM HOTO MEpIIoveprona
Ta OCHOBHA (DYHKIIisl — 1€ TPEACTABHUIITBO IHTEPECIB Cy0’€KTIB y CYIi, IO CIPHUSIE MOBHOMY
3IHCHEHHIO TXHIX NPOIEeCyaIbHUX MPaB Ta 000B’A3KiB.

VYuacth afiBoKara B CyJOBOMY TIPOILIEC], 30KpeMa B rOCIOAAPCHKOMY, 0a3yeThesl, B MEPILY
Yepry, Ha HOpMax, 1110 PerJIaMeHTYIOTh TIPaBoO Ha MpaBoBy joromory. Tak, crarreto 59 Koncrury-
i Ykpainu nepenbaueno: «KoskeH Mae paBo Ha MPaBOBY JIOIIOMOTY. Y BHUMajKax, nependadyeHux
3aKOHOM, IIsI JIOTIOMOTa HaJaeThes Oe3otuiaTHo. KoKeH € BUThbHUM Y BHOOPI 3aXMCHUKA CBOIX MPaB.
Jls 3abe3medeH s TpaBa Ha 3aXHUCT BiJl OOBUHYBAUCHHS Ta HaJaHHS TIPABOBOI JIOTIOMOTH TIPH BH-
PpILICHH] cIpaB y cy/ax Ta IHIINX Jep>KaBHUX OpraHax B YKpaiHi ziie agBokarypa»|[1].
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3 ypaxyBaHHSIM OCOOJIMBOI pOJIi aJBOKaTa SIK OCOOH, STKa OS] 3 MPEACTABHUIITBOM HAJAe
IPaBOBY JOTIOMOTY, TIpOLeCyaJIbHE CTAHOBHMILIE a/JBOKATA SIK CY0’€KTa roCIOapChKO-TIPOLIECYaIbHUX
MPaBOBIHOCHH MOTPeOy€ 3aKOHOABYOTO BPETY IOBaHHS. AJKE HUHI yJacTh aJIBOKara sIK IIpeICTaB-
HHKa CTOPIH 1 TPETiX 0C10 MOXKIIMBA JIMIIIE B SIKOCTI ITPOLIECYaIbHOTO MPE/ICTABHUIITBA.

VY 3B’S3Ky 3 MM Ha NPaKTHIli 1HOAI BUHUKAIOTH MPOOJIEMH, OB’ s13aHi 3 y4acTiO a/iBO-
KaTa B I'OCIIOJIapChKOMY MpOILIECi, Ki, Ha XKaJlb, HE OTPUMYIOTh HEOOXIJTHOTO TEOPETUYHOrO Ta
MIPaKTUYHOTO BHPIMIEHHS, IO 3YMOBIIOE TOTPeOy iX AETaNbHOTO MOCHIDKCHHS Ta BHECCHHS
BIJMOBITHUX 3MIH JO YAHHOTO 3aKOHOIaBCTBA.

3arajibHOBIIOMO, 1110 aJIBOKaT — (izndHa ocoba, sika Halyna MpaBo Ha 3/ifICHEHHS aj-
BOKATCBHKOI AISUTBHOCTI y TOPsZIKY, ependadeHoMy 3akoHoMm Ykpainu «lIpo anmBokartypy Ta
aJIBOKATCBHKY HisUTBHICTEY [2].

Came npe/ICTaBHUIITBO aJIBOKATa B FOCIOJaPCEKOMY Cy/li MA€ Ba)KJIMBE 3HAYCHHS, TOMY
110 CHPHSIE TOBHOLIHHOMY 3aXUCTy Cy0’€KTHBHUX IIpaB Ta iHTEPECiB CTOPIH 1 TpeTixX ocil, pe-

HuHi B rocronapcbkoMy MporiecyaabHOMY Kojekci, 3akoHi Ykpainu «IIpo axBokarypy
Ta aIBOKATCHKY MISUTBHICTE» HE MPHUIIJICHO TOCTAaTHBOI yBard aBOKaTy SIK MPEICTaBHUKY CY-
JIOBOTO TOCHOAAaPCHKOTO IpoIlecy MO0 HAAaHHS MpaBoBoi gomomoru. Lle BupaxaeTses B TO-
My, IO HE iCHYye KOHKPETHOI IIpaBOBOi HOPMH, Ha IiJICTaBl sIKOT BiH Oepe yJacTh y rocrnoaap-
CBKOMY IIpOLIECi, He BU3HAUEHO HOTro IpolecyalbHi IKOCTI Ta Mexi ioro mpas. Lle Moxxe OyTn
IIOB’SI3aHO 3 THM, II0 3a3BMYall FIOPUIMYHI OCOOM y 3aXHCTi BiAJAIOTh IepeBary cBOiM ILITaT-
HUM IOpUCTaM, TOMY He MOTPeOYIOTh TaKOi JOMOMOTH, SIK, HanpuKiaj, (Gi3udHi 0ocoOu B ITUBi-
JILHOMY MPOLECI.

CdopmoBaHa cuTyallisi IEMOHCTPYE IPHIUHN HEAKTHBHOIT y9acTi alBOKAaTa B TOCIIOIAp-
CBKHX CIpaBax CbOTOHI 1, TK HACIJIOK, HEJIOCTATHHOT'O 3aKOHO/IaBUOTO 3aKPIiTUICHHS.

Anani3 my6Jaikamiii, B IKHX 3am04aTKOBaHO BUpimeHHs1 i€l mpodiaemu. Ocobin-
BOCTI y4acTi a/IBOKaTa SIK IPEJCTABHUKA B TOCIOJAPCHKHX CIpaBax y CBOIX poOOTax BUBYAIH
Taki aBropH, sik B. E. bensaesuu, C. C. buukosa, O. [. Xaputonosa, T. b. Binsuuk, O. 3amxHi-
npoBcbkuii, C. A. Xanartos, /. I1. Barman Ta iHmIi. Ake B yMOBaxX CyJOBO-IPaBOBUX pedopM
MMUTaHHS [IOAO TPABOBOTO CTAHOBHINA aBOKATA SIK IPOIECYAILHOTO IPEACTaBHUKA Y TOCIIO-
JTapCEKOMY CYi MOTpeOye MOCTiHHOT yBary.

Ha nymxy O. 3aaHIIIPOBCHKOT0, aIBOKAT € CHCHIATEHUM CAMOCTIHHUM Cy0’ €KTOM IUBI-
JILHOTO, TOCIOJApChKOr0, KPUMIHAIBHOTO M aAMiHICTPAaTHBHOIO MpoLecy, IO 3AIHCHIOE B
OyIb-IKOMY Cy/i TUIBKU OJIHY (DYHKIIiI0 — CIIPHSHHS 3aXHCTy 3aKOHHHUX IpaB 1 cBOO0 ocobH,
1110 TPECTaBIISIETHCS HUM, 3 OOMEXCHUMHU NpaBaMH i 000B’I3KaMH 1 MpeCTaBHUITBO 11 iHTe-
peciB NUIIXOM HaJaHHS FOPUIUYHOT qoromord [3].

Hagenene TBepmkeHHS OO CHEMIaTBHOTO CTATyCy aaBOKaTa MOXKHA ITOSICHATH THM, IO
HAOT0 HE3aJIeKHICTh BiJl OpraHiB JEp>KaBHOI BJIAH, OpPraHiB MiCIICBOTO CaMOBPSIYyBaHHS, TPO-
MaJICBKUX OpraHi3auiii 00yMOBIIIOE 0COOIMBE MOJIOKEHHSI TIOPIBHSIHO 3 1HIIMMH TNpOLieCyalbHHU-
MU TIpesicTaBHUKaMHU. Lle BupakaeThes, HacamIiepe, rapaHTisiMi, BU3HAYeHUMH B cTarTi 23 3a-
koHy VYkpainu «[Ipo ajgBokaTypy Ta aJBOKATCHKY JLUTBHICTBY. HEMPHITYCTHME OYIb-sIKe
BTPYYaHHsS B aJIBOKATCBHKY JisJIBHICTh, BUMAraHHsS BiJ aJBOKaTa, HOro MOMIYHMKA, TIOCAIOBUX
0ci0 1 TEXHIYHUX TPAIiBHUKIB aJJBOKATCHKUX 00’€JHAHL BiJJOMOCTEH, IO CTAHOBIATH aIBOKAT-
CBKY TAEMHUIIIO, TAPAHTYBAHHS PIBHOCTI MIPaB 3 iHIMMMH YIaCHUKAMHU MPOBAIKEHHS, TOTPAMAaH-
HS 3acaJl 3MarajgbHOCTI 1 CBOOOIM B HAIaHHI JTOKA3iB Ta TOBEIEHHI X TMEPEKOHIMBOCTI Ta iH.

OTmxe, TOH (QaxT, MO CyJT He Ma€e TpaBa MPOTIOHYBATH aIBOKATy O0UpaTH Ty a0 iHIIY JIi-
HIIO TTOBEIIHKY, BIUTUBATH HA HOT'O MPAaBOBY MO3UIIIIO 10 CIPaBi, HAIUIE aJIBOKATa OCOOJIMBUMH
(GYHKISIMU peaizamii mpaBa Ha 3aXUCT i MPABOBY JOMOMOT'Y B TOCIIOAaPCHKOMY TIPOIIEC.

MeTo10 CTaTTI € JOCIIDKEHHS IPOOJIEM IIPaBOBOr0 CTAHOBHMINA aJBOKATA SIK IPECTAB-
HUKa B TOCHOJAPCHKOMY CYIi, BU3HAYCHHS HEIOCKOHAJIOCTEH B 3aKOHOJABUOMY ACIEKTi 1
IUISXY BUPIMICHHS IHOTO MUTAHHS.

Bukiaan ocHoBHOro Matepiamy. Ciil BiA3HAYUTH, IO JiSUTEHICTH MPEACTABHUKA MPU
PO3TIISINII CTpaBU B TOCIONAPChKOMY TIpoIleci TOBWHHA 3MIMCHIOBATHCH BiJl iIMEHI 0COOM st
JIOCSATHEHHsI HAHOUTBIN YIOCKOHAJIEHOTO CYJIOBOTO PIIlICHHS Ta HAJaHHS JOMOMOTH B pealiza-
1ii 1 mpas.

YuacTh npeAcTaBHUKA B Cy/i € IOPUANYHOIO Ji€r0. Y TOH K€ Yac MpeICTaBHULTBO B TO-
CIOAapPCHKOMY MPOLEC] — 1€ IPABOBITHOILICHHS, B CHITY SIKOTO CYIOBHI NPECTaBHUK BUKOHYE
rOCII0/IapChKi MpoIecyaibHi Jii B MeKax MOBHOBaKEHb Ta B IHTepecax oci0, Ky BiH IpeAcTa-
BIIsI€. 3 IIBOTO BUIUIMBAIOTh. MPaBa Ta 000B’ I3KH.

VY mitepaTypi mporecyaabHUHA MPENCTaBHIK BU3HAYAETHCS SIK YIAaCHUK CYIOBOTO TIpO-
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iecy, SKUA Ha Ti/ICTaBi MEeBHUX IMOBHOBAKEHB BUCTYIIAE BiJl iIMEHI iHIIOT CTOPOHH 200 TP €ThO1
0co0u 1 BUKOHYE TIpoliecyaibHi Aii B ¢yl B ii iHTepecax, HaOyBarouu (3MiHIOIOYH, IPUITUHSIO-
un) Ui Hel mpaBa Ta 000B’s13ku [4, ¢.123].

To6to, npouecyanbHi paBa i 000B’SI3kK aBOKATa SIK NPEICTABHUKA 3aJeXaTh Bij TO-
o, SIKUM 00CsITOM IpaB Ta 000B’sI3KiB Ha/ileHa 0co0a, Ky BiH IPEICTaBIsE, 1 B MEXax MOB-
HOB&)XCHb, IKi 3aKpIIUICH] B JIOBIPEHOCTI.

VY rocnoaapchKoMy CyJOYMHCTBI MPEACTABHULITBO /ISl aBOKATa € MEBHUM BUIOM My0-
JIIYHO-TIPABOBOI JisSUTBHOCTI, B OCHOBY SIKOi MOKJIaJICHO HAaJaHHS 3MiCTOBHOI KBai(hiKOBaHOT
IOPUIMYHOI JIOMIOMOTH JIOBIpHUTENEB] (KII€HTOBI) 1 3aXHCT IpaB, CBOOOA Ta iHTEpECIB y MpaBo-
BOMY CIIOpI 3 I€PKaBOIO.

HesBakarouu Ha TaKy OTOCEPEAKOBaHY pOJib a/IBOKATa B FOCIIOIAPChKOMY MpOIec, Ho-
r'0 JMisUTbHICTH OXOILTIOE TIEBHI 000B’A3KH, IO CIPSIMOBaHI HA TOBHOMIPHE BUPIIICHHS CIIPABH.
Lle mpoBeaeHHS IOPUIMYHUX KOHCYNbTALIHN 1 HAIAaHHS TMOPaJ, T0MOMOra B CKIIaIaHHI IPOIECy-
aTbHUX JOKYMEHTIB (ITO30BHHX 3asB, KJIOMOTaHb, aleAIifHNX ab0 KacamiiHUX cKapr, BiI3H-
BiB), 30MpaHHs J0Ka3iB 1 y4acTh B iX JOCII/DKEHHI, y4acTh y CyJOBHUX 3acifaHHsX. Takox 1o
MOBHOBKEHb a/IBOKATA MOYKHA BIIHECTH TPOIIEC HEJOBEICHHS TOCIOAAPCHKHX CIIPAB JI0 CYIY
(TocyioBe BpeTyJII0BaHHS CIIOPY), IO HA3UBAETHCS «Meialis.

YV mpoMy BUNAIKYy TPEICTaBHHK HE 3aMilllae CTOPOHY (OKpIM 3aKOHHHX IPEICTABHH-
KiB), a JIUIIIC BUCTYIIA€ 3 METOIO 3aXHUCTY i1 TIpaB i 3aKOHHUX IHTEPECIB.

Porpb anBokara monsirae B TOMy, 110 BiH MOBHHEH OYTH SIK CyMJIIHHAM 3aXUCHUKOM JIFOJIMHH 1
TPOMaJISTHMHA, 3aXHIIAI0uH IX MPUBATHI IHTEPECH, TaK 1 BIMOBIAAIBHO JISTH Ha OOLi PABOCY IS,

ToMy TooBHOIO (DYHKITIEIO aABOKATypH SK MPABOBOTO iHCTUTYTY € 3aXHUCT MpaB, CBOOO Ta
iHTepeciB TpoMasHUHA. [{eli iIHCTUTYT 3HaXOIUTHCS Ha TOMY K PiBHI, IO ¥ TaKi IHCTUTYTH, 5K CY]T
1 IpoKypatypa. Aue, 30iHCHIOI0YH ITyOIIYHO-TIpaBOBY (DYHKIIIO, aJBOKAT Ji€ 3 ABOX CTOPIH: 3 OJI-
Hi€l — K yYaCHWK MPaBOBOi CUCTEMH, III0 BiIIMOBiJae 3a CBOT MPUBATHI Ta KOMEPIIiiHI CTIpaBH, a 3
IHILOT — SIK MPEJICTABHUK JIEJIETOBAHUX HOMY TOBHOBAXKEHb JIEPIKABOI0. Ba)KIIMBUM TaKkoX € Crpu-
SIHHSI Iep’KaBHHX OPTaHiB MU po3poOlii 3aKOHOJABCTBA 11010 HE3aJIEXKHOCTI CTaTyCy aaBOKaTa.

[Ipote y Oyap-sIKOMY BUIAJIKY, SKIIO NOCTAE MUTAHHS PO IIPABOMIPHICTB il JIep)KaBH,
a/IBOKAT MOBHHEH OyTH TOTOBHIT 3aiHATH CIPaBEIMBY MO3HUIIIfO.

BucnoBku. OTxe, 3riTHO 3 YUHHAM 3aKOHOJABCTBOM Y KpaiHU € 3aKPiIICHHS BUKJIFOY-
HOTO TIpaBa aJBOKATiB Ha 3/iHCHEHHS MMPOIECYAILHOTO NPe/ICTABHHULTBA, Ha/laHa MOXKJIUBICTh
BUPILICHHS CIIOPY LUIAXOM Meaianii (I0CyZ0BOro BperyJlOBaHHS), 10 HUHI € akTyaJlbHUM. |
ne Oyae CIpUATH ITiIBUIICHHIO e(DEKTHBHOCTI CYJIOBOTO PO3TIITY TOCTIONAPCHKUX CIIPaB, 3a-
0e3NeYeHHI0 JOTPUMAaHHs NPUHINITY 3aKOHHOCTI 32 paxyHOK ydacTi npodeciiiHuX, BHCOKOK-
Bai(piKOBaHUX TPEACTABHUKIB Ta I[UTKOBUTIH BiAMOBIMHOCTI €Bpomeiichkii npaktuii. Timeku
B TaKWid Croci0, Ha HaIly JTyMKY, MOJKHa 3a0e3MeYUTH MOKIIMBICTD pealtizallii mpaBa Ha mpa-
BOBY JIONIOMOTY Ta MpOLECyajbHe MPEJACTABHUIITBO, B TOMY YHCIII — Ha HAJIKHOMY DiBHI, Ta,
BIZINOBITHO, CTBOPUTH T'apaHTIi JOTPUMaHHS NpaB 1 CBOOO/ JIIOIMHU Ta TPOMaJTHUHA B MEXaxX
HALIOHATIBHOT CUCTEMH CYI0YHHCTBA.
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SUMMARY

Liliya V. Mezhevska, Valeriya V. Vasylchenko. The lawyer’s role as a representative in the
economic procedure. The participation of a lawyer is a fundamental component of the trial. After all,
there are many people who need qualified legal assistance, primarily to protect their rights and interests.

However, the current legislation of Ukraine regulates the legal relations of procedural
representation in different ways, especially with regard to the provision of legal assistance and the
performance of functions in court by a lawyer.

This question requires a new comprehensive study, taking into account the peculiarities of the
legal position of a lawyer in economic and procedural legal relations as their subject and on its basis the
following provision: taking into account the special role of a lawyer as a person providing legal
assistance. requires a separate regulatory regulation.

Introduction of norms in the legislation that will be more in line with the direction of
strengthening the protection of the rights and legitimate interests of participants in commercial
proceedings during the proceedings in the commercial court, provided that their interests are represented
by a lawyer. Thus, we can conclude that the specifics of the lawyer in the commercial process is
determined by the specifics of the commercial proceedings.

Keywords: lawyer, representative, commercial court, legal aid, legislation of Ukraine.
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3EMEJIbHUI MOPATOPIii: 3AT'PO3M TA IIEPCIIEKTUBH

JlocnmimpkeHo CyTHICTh, METY Ta 3MICT MOPAaTOpil0 Ha MPOAAX CiIbCHKOTOCHOIAAPCHKUX 3€MENb,
BCTAHOBJICHI 00’€KTH MOPATOPIIO Ta KOJIO Cy0’€KTIiB, Ha SIKMX BiH PO3NOBCIOJDKYETHCS. [IpoanarnizoBaHo
BIUIMB MOPATOPil0 Ha €KOHOMIKY KpaiHH, C(OPMYJIBOBAHO ifel Ta MPOMO3UIii MOJ0 AOULIFHOCTI HOro
MpOIOBXKeHHs. HaBeneHO BacHI BHCHOBKH IOJO JOIIJIBHOCTI BCTAHOBJIEHHS OOMEXKEHb IS TMOKYIIIB
3eMelb CUILCHKOTOCIIOAPCHKOT0 MPU3HAYCHHS Micis 3HATTS Mopartopito. He3Baxatoun Ha 3Ha4YHUI Ma-
CHB ITyOJIKaIii 00 MOPATOPIiI0, BIAKPUTHM 3aJMIIAETHCS MUTAHHS IIO0 MEXaHI3My (QyHKI[IOHYBaHHS
PHUHKY 3eMJIi TicCHst HOTO 3HATTS, 30KpeMa 00 MOXKIMBOCTI KYIIiBIII 36MJIi 1HO3EMIIIMU.

Knwowuogi cnosa: mopamopii, 3emii ciibCbK020Cn00apcbKo20 NPUHAYEHHA, NPABo IACHOCHI HA
3eM0, KYRIGIS-NPOo0adic, 3eMelbHa pedhopma, puHOK 3emi, 3emenvHutl Kooekce Yxpainu.

IMocranoBka mpo6JjeMH. YTIPOBa/KEHHS MOPATOPito CIPUYMHIIO HU3KY IPOoOIIeM pi-
3HOTO XapakTepy. Hampukman: KymiBias-Tipoaxk 3eMellb, KOPYIIIisi BHCOKOTO PiBHS, HEJIOBipa
IPOMa/IsSiH, MOHOIIONI3alisl BIIHOCHH, OOMEXEHHS ITpaB BIACHUKIB 3eMellb, PHHOK 3eMJi. IcHY-
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