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SIMPLIFIED COURT PROCEEDINGS
FOR MISDEMEANORS UNDER AGREEMENT

Maxkcenm Taye. CIIPOIIEHE CYAOBE IPOBA/KEHHS IIOJO KPUMIHAJIBHUX
IMPOCTYIIKIB HA IIJICTABI YI'OM. VY cTaTTi po3IIsal0ThCS aKTyalbHi MUTaHHS €(EeKTUBHOCTI
KPUMiHAJIBHOTO MpoLeCy YKpaiHU B KOHTEKCTi NPOOIEMHHIX MUTAaHb OJHOYACHOTO 3aCTOCYBAaHHS 1HCTUTY-
TiB YTOAM y KPUMIHAIBHOMY NIPOBAKEHH] Ta CIPOIIEHOTO CYIOBOTO MPOBADKEHHS II00 KPUMIHAIBHUX
MIPOCTYIIKIB 0€3 MPOBEASHHS CYJOBOTO PO3IIISIY.

ABTOpOM pO3IIAAA€ETHCS TpoOIeMa HEMOXIINBOCTI, 3 oy Ha ynHHI HopMu KIIK VYkpainu, oxa-
HOYaCHOTO 3/1iHCHEHHS KPUMiHAJIBHOTO NPOBA/LKEHHS Ha MIJICTaBl Yoy B MeXax MPOLEIypH CHPOIIEHO-
TO CYHZOBOIO IPOBA/DKEHHS MO0 KPUMIHAIBHHUX IPOCTYIKIB 0€3 MPOBEICHHS CyIOBOr0 PO3IILY Ta 00-
IPYHTOBYETHCS Hee PEKTHBHICTD MPOLECYabHOT MOJIENi iICHYBaHHS 3a3HAaY€HUX iHCTUTYTIB KPUMiHAIBHO-
TO TIporecy 06e3 MOXKIMBOCTI CIIJIBFHOTO 3aCTOCYBAaHHS IIPH 3/ CHEHHI KPUMIHAJIBHOTO HPOBAIKEHHSI.

IMpoananizoBani unHHI nonoxenHs KITK Ykpainy, sikuM Bperyab0BaHi IPOLEIypH CYLO0BOTO IIPO-
Ba/DKEHHS HA IiJCTaBi YTOAW B KOHTEKCTI 311HCHEHHS CHPOIICHOTO NMPOBA/DKEHHS LION0 KPUMiHATBHUX
MPOCTYIIKIB Ta COPMYIBOBaH]1 HANIPSIMUA BAOCKOHAIEHHS KPUMIHAIBHOTO MPOLECYabHOTO 3aKOHOIABCT-
Ba A OibII e(eKTUBHOIO 3aCTOCYBaHHS IHCTHTYTY YTOJ y KpHUMiHaIbHOMY CyIOYMHCTBI. Ha ocHOBi
nposezeHoro aHanizy unHHUX HopM KIIK Ykpainu BHsABIEHI HENOJIKM Ta HPOTAJMHUA KPUMIHAJIBHOTO
HPOIECYaJIbHOTO 3aKOHOJABCTBA, SIKE PENIAMEHTYE IHCTUTYT CIPOINEHOrO MPOBa/PKEHHS OO0 KpUMiHa-
JBHUX MPOCTYIKIB TA IHCTUTYT YroJl y KPHUMiHaJIbHOMY IIPOBa/PKEHHI B YAaCTHHI, IO CTOCYETHCS IIPOIIe-
Jyp CYIOBOTO POy YIOQW y KpUMiHAJbHOMY IpoBakeHHI. Ha HaykoBOMy piBHI OOIpyHTOBaHO J10-
IUIBHICTh HOEJHAHHS HCTHTYTIB CyJOBOTO ITPOBA/UKEHHS HA IIACTaBl YrOAW i3 CHPOIICHUM IOPSIKOM
CYIOBOTO IPOBA/DKEHHS II0JI0 KPUMIHATIBHUX IIPOCTYIKIB 63 MPOBEAEHHS CyIOBOTO PO3IIIIAY, Y 3B’ A3KYy
3 UM JIOBEJICHO HEOOXiIHICTh SIKICHOTO nepenisiny yuHHUX monokens KITK Yipainu, skumu Bperyiabo-
BaHUH MOPSIOK CYIOBOTO MPOBAKEHHS Ha MiICTaBi yrou Y KPUMiHAIBHOMY NIPOBaKEHHI.

Knrouogi cnoga: xpuminanvbhe npo6aolcenuss, KPUMIHANbHI NPOCMYNKU, CYOO6e NPOBAONCEHHS,
€y008uil po321A0, NPOBAONHCEHHS HA NIOCMABI Y200, CHPOW eHe NPOBAONCEHHS.

Relevance of the study. One of the most important problems in criminal proceedings is
the effectiveness of the criminal procedure [1]. In this regard, the legislature has introduced dif-
ferentiated forms of criminal procedure into the current Criminal Procedural Code, such as crimi-
nal proceedings on the basis of agreements and summary proceedings for criminal offences.

The differentiation of a crime and a criminal offences was intended to ensure the effec-
tive and expeditious consideration of criminal proceedings, through the application of the
summary procedure of criminal proceedings for criminal offences [2].

Criminal offences in international practice is a widely used institution in the common
law and civil law system [3]. The criminal procedure law of most developed countries of the
world has adopted, in one form or another, approaches to simplifying criminal proceedings in
respect of acts which, by their very nature, are punishable acts of lesser gravity on the basis of
the degree of public danger.

The current Criminal Procedural Code of Ukraine [4], from the first day of its imple-
mentation into the system of national legislation, contained a reference to such a criminal law
institution as «criminal offences». However, its actual introduction took place only on 1 July
2020 with the entry into force of the Law of Ukraine «On amendments to certain legislative
acts of Ukraine concerning simplification of pre-trial investigation of certain categories of
criminal offences» (Law 2617 - VII) [5].

Since the entry into force of Law 2617-VII, many issues have arisen with regard to the
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procedural procedure for the application of summary proceedings in criminal cases, particular-
ly with regard to judicial proceedings. A separate problem has been the theoretical and practi-
cal application of summary criminal proceedings in conjunction with other institutions of crim-
inal procedure, in particular the institution of agreements in criminal proceedings.

Recent publications review. The subject of criminal proceedings on the basis of
agreements is the scientific work of such domestic scholars as: Yu. Alenin, I. Basysta, O. Bau-
lin, M. Vilhushinskyy, I. Hlovyuk, Yu. Dyomin, N. Orlovska, O. Kuchynska, V. Nor,
D. Pysmennyy, V. Tertyshnyk, L. Udalova, M. Khavronyuk, O. Yanovska and others. Some of
the issues concerning the introduction of the Institute of Criminal offences have been addressed
by scholars such as K. Zadoya, Yu. Dyomin and others.

However, in the writings of national scholars, no attention was paid to the problems of
the simultaneous use of institutions for summary criminal proceedings and criminal proceed-
ings on the basis of agreements. In this connection, this topic is of interest, primarily from the
point of view of seeking ways of improving procedural legislation, which regulates the proce-
dures for conducting criminal proceedings as reduced proceedings, and judicial proceedings on
the basis of agreements.

The article’s objective is to provide a scientific result in the form of improvements in
criminal procedural legislation, which governs the trial of criminal proceedings in summary
proceedings for criminal offences on the basis of an agreement.

In order to achieve the stated objective, the following tasks must be carried out: 1) To
identify problems that may arise in the conduct of judicial proceedings on the basis of an
agreement on criminal offences; 2) To identify shortcomings and gaps in the criminal proce-
dure legislation, which regulates the institution of summary proceedings for criminal offences
and the institution of agreements in criminal proceedings relating to concerning procedures for
judicial review of an agreement in criminal proceedings; 3) To identify areas for improvement
of the provisions of the current Code of Criminal Procedure in order to ensure more effective
application of the provisions; which regulate the institutions of summary proceedings concern-
ing criminal acts and agreements in the criminal procedure of Ukraine.

Discussion. In accordance with the provisions of art. 469 of the Code of Criminal Proce-
dure of Ukraine, as amended by Law 2617-VII, may be concluded in criminal proceedings for
criminal offences both a conciliation agreement and an agreement on the conviction of guilt [4].

It should be noted that, in the context of procedural features of the conclusion of an
agreement in criminal proceedings at the stage of pre-trial investigation, the rules and require-
ments of the norms of the Code of Criminal Procedure of Ukraine are uniform, as for pre-trial
investigation procedures relating to crimes, as well as the procedure for pre-trial investigation
of criminal offences, which takes the form of an inquiry.

However, in view of the subject-matter of this article, we consider it appropriate to pay
particular attention to the procedural problems of the simultaneous application of summary
legal proceedings for criminal offences, which are provided for in the chapter 30 of the Code of
Criminal Procedure and the provisions of the Constitution. Art. 474 of the Code of Criminal
Procedure of Ukraine, which regulates the general procedure for judicial proceedings on the
basis of an agreement in criminal proceedings.

Moreover, it is objectively possible to assess the effectiveness of the reform of criminal
procedure and the practical application of the innovations introduced only from the point of
view of their implementation at the trial stage. This conclusion is based on the fact that the trial
itself, as a key stage in criminal proceedings, is an indicator of the quality and efficiency of
criminal proceedings as a whole, as it demonstrates the overall result of the consistent exercise
of functions by each stage (stages) of criminal proceedings.

K. P. Zadoj rightly asserts that the most «relief» of the simplification of criminal pro-
ceedings is reflected in those provisions of the Code of Criminal Procedure which regulate the
peculiarities of judicial proceedings in criminal cases [6].

In view of the problems raised and the challenges faced under this article, it seems ad-
visable to study the problem of conducting judicial proceedings on the basis of an agreement
within the limits of summary proceedings concerning criminal misconduct.

Under the provisions of the Code of Criminal Procedure currently in force, summary
proceedings may therefore be conducted in two ways, with or without judicial review.

Judicial proceedings in respect of criminal offences and judicial review are conducted in
accordance with the general rules established by the Code of Criminal Procedure for judicial
review, namely, the summoning of participants in criminal proceedings or the questioning of
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accused persons or victims, Witnesses, their explanations and opinions on the issues to be ex-
amined, the examination of evidence and the like. Consequently, the application of the institu-
tion of agreement in criminal proceedings in such proceedings does not pose any particular
problems or difficulties in law enforcement, since judicial proceedings concerning criminal
misconduct which is conducted in court and is accompanied by active procedural activities of
the parties to the proceedings.

However, the use of the institution of agreement in criminal proceedings as part of
summary criminal proceedings without trial raises many problematic issues in terms of the
application of the rules of procedure.

According to the requirements of art. 302 of the Code of Criminal Procedure of
Ukraine, the consideration of an indictment concerning a criminal offence in summary pro-
ceedings without the conduct of a trial, that is, without the appearance or participation of the
parties, is possible only at the request of the procurator and subject to the following conditions:

- an unequivocal guilty plea of criminal misconduct;

- his failure to reconcile the circumstances established by the pre-trial investigation;

- the consent of the accused to the examination of the indictment in his absence and the
absence of any objection by the victim and the representative of the legal entity in question.

In addition, the provisions of the said article of the procedural law oblige the investiga-
tor and the prosecutor to explain to the participants in the criminal proceedings the content of
the circumstances established by the pre-trial investigation, and that, if they agreed to a sum-
mary indictment, they would be deprived of the right to appeal on the basis of the proceedings,
in the absence of the parties to the proceedings and the failure to investigate the evidence, con-
firmation of the circumstances. In addition, it is incumbent upon the investigator and the prose-
cutor to ascertain the voluntary consent of the parties to the criminal proceedings to the sum-
mary consideration of the indictment.

Consequently, two key conditions for the summary examination of an indictment with-
out trial - an unequivocal guilty plea and non-contested criminal proceedings - are, to some
extent, the same as the basic conditions, The Code of Criminal Procedure of Ukraine provides
for the conclusion of an agreement in criminal proceedings and their subsequent trial. Other
common features of these institutions of criminal procedure should also be highlighted: such as
limiting the appeal to the parties to the circumstances of the criminal proceedings and the man-
datory requirement to test the voluntary position of the participants in the criminal proceedings.

However, unlike criminal proceedings based on an agreement, The consideration of an
indictment of a criminal offence in summary proceedings without trial and without the partici-
pation of the parties deprives the parties to the criminal proceedings of the opportunity to ex-
press their views on matters before the court, which concern the trial itself during the consider-
ation of the merits of the criminal proceedings, including views on the type and penalty to be
imposed on the accused, as well as other matters, related to the final decision of the court in
criminal proceedings.

Therefore, while acknowledging its culpability for criminal misconduct and accepting
the summary trial of the criminal proceedings without trial, The accused is in a state of uncer-
tainty as to the possible outcome of the examination of the indictment against him and the sen-
tencing of him for a criminal offence in which he is found guilty. He is deprived of the oppor-
tunity to legitimately influence the opinion of the court on the measure and the type of punish-
ment that may be imposed on him as a result of the consideration of the criminal proceedings,
and to draw the attention of the court to any circumstances that may mitigate the punishment of
the accused.

Similarly, the prosecutor, when representing the prosecution, does not have the proce-
dural opportunity to formally state to the court his position on the type and measure of punish-
ment for the accused and other issues that are relevant to the determination of the conviction
(fate of exhibits, distribution of court costs, etc.).

It is possible to use the institution of agreement in criminal proceedings to fill this gap,
since it is by agreement that the parties can agree on the penalty to be imposed on the accused,
as well as on other important points in the criminal proceedings, in particular compensation for
damages caused by a criminal offence, performance of other duties by the accused, etc.

However, the current provisions of the Code of Criminal Procedure of Ukraine have a
number of inconsistent norms, which make it much more difficult for the institution of agree-
ment to be effectively applied in criminal proceedings in summary criminal proceedings with-
out trial.
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The procedure for judicial proceedings in respect of criminal offences is regulated by
provision chapter 30 of the Code of Criminal Procedure, the provisions of which, in turn, con-
tain no prohibitions or special conditions concerning the possibility of concluding an agree-
ment in criminal proceedings on criminal offences.

The Code of Criminal Procedure of Ukraine does not prohibit the application in crimi-
nal proceedings of a special procedure for criminal proceedings on the basis of an agreement,
but procedural rules; which regulate the conduct of criminal proceedings in contravention of
the rules governing the conduct of judicial proceedings on the basis of an agreement.

From item para. 2 of art. 381 of the Criminal Procedural Code of Ukraine, where the ac-
cused does not contest the circumstances established during the initial inquiry, The court may
review an indictment concerning the commission of a criminal offence without a hearing in the
absence of the parties to the proceedings. It is therefore apparent from the analysis of the pro-
cedural rule cited that a court may review an indictment of a criminal offence only on the basis
of the materials of the criminal proceedings attached to it, without even communicating with
the participants in the proceedings.

However, the conduct of judicial proceedings in this manner is not in conformity with
the provisions of the Article 474 of The Code of Criminal Procedure of Ukraine, whose per-
emptory norms oblige the court, before deciding to approve an agreement during a court hear-
ing, to ascertain from the accused and the victim the substantive circumstances of the agree-
ment, in particular the voluntary nature of its conclusion, correct understanding of the nature of
the charge and the terms of the agreement, the agreed punishment, the consequences of the
approval of the agreement and its non-compliance, etc.

Let us emphasize that the content of art. 474 of the Code of Criminal Procedure of
Ukraine, the court ascertaining the above-mentioned substantive circumstances of the criminal
proceedings, in which the agreement is concluded, shall be conducted in a court session and
not in any other procedural way, which in our opinion, makes the presence of the parties to the
agreement at the head of the proceedings mandatory.

Of course, the Criminal Procedural Code of Ukraine provides for the right of the court
to order a hearing of an indictment concerning the commission of a criminal offence and the
summoning in court of participants in criminal proceedings, if deemed necessary by the court.

It is obvious that the court may exercise this right and apply the rule of para. 3 in art.
381 of the Ukrainian Code of Criminal Procedure for consideration in court of an agreement
concluded in criminal proceedings concerning criminal misconduct in order to meet the manda-
tory requirements of the Art. 474 Code of Criminal Procedure of Ukraine. However, in our
opinion, the appointment of a hearing on criminal misconduct, with the participation of partici-
pants in criminal proceedings only for the purpose of considering the conciliation or conviction
agreement, where it is not unreasonable to consider criminal proceedings without trial, it will
not be in keeping with the objectives and purposes of summary proceedings for criminal of-
fences, because it does not reduce the burden on the court, but, on the contrary, increases it by
requiring a hearing with the parties to the agreement.

Conclusions. According to the Code of Criminal Procedure of Ukraine, it is not possi-
ble for a court to consider an agreement in criminal proceedings as part of summary proceed-
ings for criminal offences without a trial; because mandatory requirements art. 474 The Code
of Criminal Procedure of Ukraine provides for the parties to an agreement to be required to
participate directly in the court hearing during the court’s decision to approve the agreement.

At the same time, increasing the possibility of using the institution of an agreement in
criminal proceedings, together with summary proceedings concerning criminal misconduct with-
out trial, will significantly increase the efficiency of the judicial process production, because it
will significantly reduce the workload of the court and consequently save the procedural time and
resources that are spent on the litigation of the agreement in court with the parties.

In addition, summary proceedings for criminal offences are conducted in the courts
without trial But, by applying the institution of an agreement in criminal proceedings, will ena-
ble the parties to the proceedings to agree in advance on their legal positions in criminal pro-
ceedings, including positions on the type and measure of punishment of the accused, The ex-
tent of the material damage and the procedure for its compensation, and so on, will in itself
improve the legal certainty of the participants in criminal legal relations and will be positively
reflected in the development of criminal proceedings.

However, in order to implement the idea of combining the institutions of judicial pro-
ceedings on the basis of an agreement with the summary procedure for criminal proceedings
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without the holding of a trial, the current provisions of the Code of Criminal Procedure of
Ukraine should be qualitatively reviewed, In particular, those who are subject to the legal pro-
cedure established by agreement in criminal proceedings.

We therefore propose a change in the art. 474 of the Code of Criminal Procedure of
Ukraine, under which the court may, on the basis of an agreement, verify the agreement in or-
der to ensure that it meets the requirements of the law, during summary proceedings for crimi-
nal offences, as well as the voluntariness of its conclusion by the parties and the correctness of
its understanding of its terms and the nature of the accusation, without the appearance in court
of the participants in the criminal proceedings, only on the basis of the materials of the criminal
proceedings annexed to the indictment with the agreement.
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Abstract

The article covers topical issues of the effectiveness of the criminal procedure and considers the
problematic issues of simultaneous application of the institutions of the agreement in criminal proceed-
ings and simplified court proceedings for criminal offenses without trial. The current provisions of the
CPC of Ukraine, which regulate court proceedings on the basis of an agreement in the context of simpli-
fied proceedings for criminal offenses and formulate areas for improving criminal procedure legislation
for more effective application of the institution of agreements in criminal proceedings.

Keywords: criminal proceedings, criminal misdemeanors, court proceedings, court proceedings,
proceedings on the basis of agreements, simplified proceedings.
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