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ABSTRACT

Vadym Babakin. Operational-search monitoring over operational situation on combating
crimes committed by youth. The research paper deals with state of scientific research on certain aspects
of operational and investigative monitoring of the operational situation in combating crimes committed by
young people. In the current criminogenic and operational situation, the urgency of detecting, preventing,
stopping and detecting crimes is a priority for operational units, which should use modern approaches and
methods in carrying out operational and investigative activities.

The author analyzes the statistics on the organization of operative and search activities of
operative units’ activities to combat crimes committed by youth. The author notes that the organization
and tactics of operative and search activities of operative units to combat crimes of this category do not
meet the requirements set for the National Police of Ukraine. The urgency of detecting, preventing,
suppressing and solving these crimes in the current criminogenic and operating conditions is the priorities
for operative units, which must use modern approaches and methods while exercising operative and
search activities. The article contains scientifically substantiated propositions and recommendations for
improving the organization and tactics of operative and search activities of operative units on
counteracting crimes committed by youth.

The reasoning of monitoring prevention of juvenile delinquency importance that is confirmed
with the analysis of political, economical, social and legal situation in Ukraine have been drawn.

Classification, theoretical and applied reasoning of the activity have been offered. Various
viewpoints of scientists about the question of monitoring elements classification, their definite
characteristics, the necessity of usage in practical activities of law-enforcement authorities and operating
units, as well as the author’s personal opinion have been provided.

Keywords: operational information, tactics, operational situation, crime rate, operational
subdivisions, counteraction, youth.
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KPUMIHAJBHO-IIPABOBA OXOPOHA
ITPABA IHTEJIEKTYAJIbHOI BJJACHOCTI 3A 3AKOHOJIABCTBOM
OKPEMMUX €BPOINEMCBKUX KPATH

3niifiCHEeHO KOMIIApaTUBHUHM  aHami3 HOPM KPHMIHAIBHOTO 3aKOHOJABCTBA  OKPEMUX
€BPOTEHCHKUX KpaiH, IO BCTAaHOBJIOIOTH BIJIOBINAJBHICTh 3a HOCATAHHS y c(epl iHTENeKTyalbHOT
BIIACHOCTI, 3 METOI0 PO3POOKH €IMHHX IMiJAXOJIB 3aKOHO/JaBYOI TEXHIKH. 3’SICOBAHO, IO BITYM3HSHHN
3aKOHOJIaBelb 3AJIMIIMB 11032 YBAarow NHUTaHHS YHiikamii KpUMiHAIBHOT BiJIOBIZAaIbHOCTI 32 3MOYMHHI
MOCSITaHHA Y cepi IHTEIEKTyalbHOI BIACHOCTI, MPO L0 CBIAYUTH BiACYTHICTH CHCTEMHOI'O MiAXOIY 10
BU3HAUYCHHS KPHUTEPIiB BIMNOBIIAILHOCTI MIONO MOAIOHHX 32 00’€KTOM i CHOCOOOM MOCSATaHb Ta, K
HACNIJO0K, PO3MOPOILEHHS MPAaBOBUX HOpM Y pisHUX po3aiutax KK Vkpainu. Bukonanuit komnapaTuBHUN
aHai3 MOJ0KEeHb KPUMIHAJIBHOTO 3aKoHOAaBcTBa Icmanii, ®panmii, benbrii Ta ABCTpii 3acBiT4MB HEBHY
THUIIOBICTh ITIIXOMIB 3aKOHOJABIIB LHX KpaiH a0 (opMyBaHHS 3aKOHOJABYMX KOHCTPYKILIH OO
KpPHUMiHaJBHO-IIPABOBOI OXOPOHM 00’ €KTIB IpaBa 1HTENEKTYyaIbHOI BIACHOCTI.

Knwouosi cnosa: npaso immenekmyanbHoi 61ACHOCMI, KPUMIHAIbHO-NPABOSA OXOPOHA,
3aKOPOOHHULL  00CBI0, NOCA2AHHA HA 00 '€KmMu  [HMEIeKMYaibHOi  6IACHOCMI,  KPUMIHATIbHI
npagonopyuLeHHs.

[ocranoBka mpo6yemu. [nobGamizaiis CBITOBOI €KOHOMIKM Ja€ IOIITOBX
MOJIANTBIIIOMY HEBIHUHHOMY PO3BUTKY IHTEICKTYalbHOI BIACHOCTI, KA JICAATl CTAE OJHHUM i3
BaXXJIMBUX €JIEMEHTIB CTPATETIYHUX PECYPCIB Ta KOHKYPEHTOCIIPOMOYKHOCTI KpaiH y CBiTi, 110
TOCTIHHO 3MiHIOEThCA. OKpecleHa TeHJSHIlIST 3yMOBIIIOE, 30KpeMa, HEOOXiTHICTh PO3BHUTKY
KPUMiHAJIBHO-IIPABOBOI'0 3aXHUCTY IHTEICKTYabHIX MPaB BIaCHUKIB. KpuMiHOreHHA CHTYaIlis
CBITUUTH TIPO 30UIBIIECHHS NPOTHNPABHUX IOCSITaHb B I ramy3i. KpiMm TpagurmiiHnx
KpUMiHATBHUX MPaBOMOPYIICHb, IO MOCATAIOTh HA TMPaBO aBTOPCTBA, TOPIOBI MapKw,
KOMEpLifHI TaeMHHUII, BHUHHKJIA 3JIOYMHHICTE Yy cdepli KOMI'IOTEPHOTO MPOrPaMHOrO
3a0e3MeYeH s, JOMEHHUX iMeH, 0a3 Aanux. [Ipu mboMy crmocoOu BUMHEHHSI 3JIOYHHIB CTAIOTh
BCe OiJIBIN IHTENEKTYaATbHUMH, CIICIiaTi30 BAHUMH, BHCOKOTEXHOJIOTIYHIMH T4 MEPESIKEBUMH, a
Cy0’€KTH 1X BYMHEHHS — TPAHCHAIlIOHAJIBHUMH Ta opraHizoBanuMu. OTxe, 3a0e3MeUYCHHS
KpUMiHAJTBHO-TIPAaBOBOI OXOPOHH COIlialIbHUX MIHHOCTEH B MapUHI iHTEIEKTyallbHOI BIIACHOCTI,
KpPHUMIHAJbHO-TIPaBOBa MNPOTHUIS 3JIOYMHHOCTI y Wi cdepl Mae CTAaHOBHTH MiABUIICHHN
iHTepec 11t OyAb-SIKOr0 TEXHOJIOTIYHOTO CYCIUIBCTBA.

Sk CBIMYMTPH MpaKTHKA, MEXaHI3M 3aXHCTy IHTEJIEKTyalbHOI BIACHOCTI €()eKTUBHO i€
y JepXkaBaxX 13 PO3BHHEHOIO €KOHOMIKOIO, TOMY BHWHHKA€ HEOOXiTHICTh IpPOaHATI3yBaTH
OCHOBHI 3acaJil KPHUMiHAJIBHO-TIPABOBOI OXOPOHHW i1HTENEKTYyaJlbHOI BJIACHOCTI B OKPEMHX
3apyOiKHUX KpaiHaxX, JMJOCBil SKHX MOXe OyTH BHKOPHUCTAHHHA [UIs BIOCKOHAJICHHS
BITYM3HIHOTO 3aKOHOABCTBA.

[ poMaHo-repMaHCbKOl  MpaBoBOi  ciM’i  XapakTepHHWil BHCOKHI  piBEHBb
HOPMATUBHUX y3arajbHEHbB, SKHH OCATAETHCS 32 JIOMOMOTOK KOAU(PIKOBAHUX 3aKOHOABUHMX
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aKTiB i BUpakeHUH y GOopMyBaHHI JOTIYHO 3aBEPIICHOI, CTPYKTYPHO 3aMKHYTOi HOPMAaTHUBHOT
CHCTEMH.

3 ycix KpaiH, 10 HaueXaTh JO KOHTUHEHTAJIBLHOTO THITY, PO3IJISHEMO, 30KpeMa,
Icnanito, ®panmiro, benbriro, ABCTpit0. 3aKOHONABCTBO 3a3HAYCHHX KpaiH JIOCTATHBO
BiZIoOpaxkae 0COONMBOCTI MPABOBOTO PEryII0BAHHS BiTHOCHH IHTENEKTYaJIbHOT BIACHOCTI y IiH
rpymi KpaiH. AHaIi3 KPUMIHAJIBHOTO 3aKOHOJABCTBA BKA3aHUX JIEPIKAB JJO3BOIHUTH OKPECIUTU
3araJibHi MeXi KpHUMiHAJIBHO-TIPAaBOBOI OXOPOHM IHTENEKTYyalbHOi BIACHOCTI Yy TPaBOBOMY
MIPOCTOPI 3aXiTHOEBPOIIEHCHKIX KpaiH KOHTHHEHTAJIBHOTO THITY.

AHaniz my0aikaniii, B fIKNX 3aM04aTKOBAHO BHpillleHHA Ni€i npo6.eMu.
TeopeTHKko-MeTOI0NIOTIYHOI0 OCHOBOIO IIHOTO JOCHiKeHHs € Haykosi mpami 1. BepsiHa,
B. I'ynkeBuua, M. [limitpoBa, C.Jluxosoi, A. Jlomakinoi, A. Hepcecsna, O.Hogikoga,
O. [Tapamonosoi, C. TiTosoi, B. XapuyeHka Ta iH.

MeTorw CTAaTTI € KOMIAPAaTHUBHUN aHali3 HOPM KPHUMIHAJIBHOTO 3aKOHOIAaBCTBA
OKPEMHUX €BPOIECHCHKUX KpaiH, 0 BCTAHOBIIOIOTH BiAMOBITAIBbHICTL 3a MOCSATaHHA y cdepi
THTENIEKTyalTbHOT BIIACHOCTI, 3 METOO PO3POOKH €MHHUX ITiIXOIIB 3aKOHOIaBY0i TEXHIKH.

Bukaaa ocHoBHOro martepiany. I[lepm HiK po3nodaTd JOCTiIKEHHS 3aKOHOaBINX
TIPUITUCIB, Tpeba 3yNMUHUTHICS Ha 3arajlbHUX IMiIX0MaxX MO0 KPUMiHAIBHO-TIPABOBOI OXOPOHU
npaB  IHTEJEKTyaJabHOI BiacHOCTi. KpuMmiHaigbHa BIIIOBINANBHICT 3a TMOCSTaHHS Ha
IHTEJIEKTYalIbHy BJIAaCHICTh BH3HAa4Y€HA BITYM3HSIHUM 3aKOHOIaBueM y 4. 2 cr. 190, cr. 176,
177, 229, 361, 361-1, 361-2, 362, 363, 363-1 Kpuminansaoro kozaekcy (mam — KK) Ykpaiau
[1]. Haith mOBepxHeBHH aHaNi3 3a3HAYCHUX MPHINACIB CBITUUTH TMPO BIACYTHICTH
y3araJlbHEHOTO0 CHCTEMHOTO MiJXOAy 0 HOPMATHBHOTO PETYNIOBaHHS IMPABOBIMHOCHH Y IIii
chepi. HesBaxarounm Ha MOAIOHICTh peTyIbOBAaHUX IPABOBIIHOCHH Ta CIIOCOOM BYMHCHHS
MIPOTUTIPABHUX TIOCATaHb, 3a3HAYCHI CTATTI PO3MIIICHI Y pi3HUX po3ainax OcoOaMBOi YaCTHHU
KK Ykpaiau (po3min V «KpuMmiHaibHI MpaBONOPYIICHHS NPOTH BUOOPYHMX, TPYMOBHX Ta
IHIIMX OCOOMCTHX IpaB 1 CBOOOA JNIOMUHHM 1 rpomansHuHa», po3ain VI «KpumiHanbhi
MIPABOIIOPYIIEHHST MPOTH BIacHOCTI», po3ai VII «KpumiHaneHi mpaBomopymeHHs y cdepi
rocrnojiapcbkoi  misbHOCTIY, po3ain XVI  «KpuminansHi mpaBomopymieHHs y  cdepi
BUKOPUCTAHHS  CIIEKTPOHHO-OOYMCIIOBAILHUX ~ MamiuH  (KOMIT'IOTEpiB), CHCTEM  Ta
KOMIT IOTEPHHUX MEPEeX 1 Mepex elIeKTpo3B’sa3Ky») [2, ¢. 35; 3, c. 38; 4, c. 5; 5, c. 42]. Takwii
MiAXiM ~ BITYM3HSHOTO  3aKOHOMABII, HA HAlly JyMKy, HE CIOpHUS€ HAJIC)KHOMY
IPaBO3aCTOCYBAaHHIO Ta MOTPeOye KOPEryBaHHS 3 METOIO 00 €IHAHHA LUX HOPM B OKPEMOMY
posnini KK Ykpaian «KpumiHabHi paBonopymIeHHS MPOTH iHTEIEKTYIBHOT BITACHOCTIY.

OTtxe, po3rsiHeMo HopMmatuBHI npunucu KK okpeMux eBpomeichkux KpaiH, SKUMH
BCTaHOBJICHO KPUMIHAJIbHY BiANOBIAIBHICTh 32 HOPYILIEHHS MIPaB 1HTEJIEKTYaJIbHOI BJIACHOCTI.

KK Icmanmii 1995 p. MicTUTh JBa MiAPO3MUIM 31 CKJIaJaMd 3JI0YMHIB TPOTH
IHTEeNIEKTyalTbHOT BIIACHOCTI, 30KpeMa y riaBi X, 1o NpUCBsSYCHA OXOPOHi IHTEIIEKTYaIbHOI Ta
MIPOMHMCIIOBOI BITACHOCTI BiAMOBITHO [6].

Pozmin 1 tmaBu XI KK Icrmanii MicTUTh TpW CTATTi MPO OXOPOHY IHTEIEKTYaTbHOI
Bi1acHOCTi. J[o 00’€KTHBHOI CTOPOHM 3JI0YMHY, InependadeHoro cr. 270, HaJleKWTh IUIATiaT,
HE3aKOHHI BIITBOPCHHS, PO3MOBCIOKCHHS, BIIKPUTE TOBIJOMIICHHS JITEPaTypHOTO,
XYIO0XHBOTO a00 HAyKOBOTO TBOPY, a TaKOXX Horo mepepoOka, iHTepmpeTarlis abo Xya0KHE
BHKOHAHHS.

Jlns BU3HAHHS [WX JisHb HE3aKOHHUMH HEOOXimaHO, 1mo0 BOHHM OyiM BUYWHEHI <3
METOIO HaXXVBH Ta Ha IIKOIY TPETiM ocobam» i 6e3 103BOJTY BIACHUKIB MPaB iHTEICKTYaIbHOT
BIIACHOCTI 200 1ecioHapis. OO0B’I3KOBOIO 03HAKOI CY0’€KTHBHOI CTOPOHM CKIIANY 3JI0YUHY €
KopucnuBuii MOTHB. lli€l0 HOPMOK 3aXWINAIOTHCSA JIUIIE MaWHOBI TMpaBa BJIACHUKA
iHTeJIeKTyalbHo1 BiacHocTi [6]. Kpim Toro, mis BU3HaHHS 3J70YMHY 3aKiHUEHMM HEOOXiIHO
HACTaHHS HACTIJIKIB y BUTJISAI KO TPETIM ocobaM. VY I1iif 9acTHHI CKJIaJl CKOHCTPYHOBaHUIH
Ha KIITAIT MatepiaibHOro, YnM Haraaye cT. 176 KK Ykpainu [1].

Bka3aHa crarTs TaKoX MICTUTh 3a0OpOHM YMHCHOTO BBE3CHHS, BHBE3CHHS YU
30epeKeHHsT MPUMIPHUKIB 3a3HAYCHUX TBOPIB YW iX BiATBOPEHb O€3 BIAMOBIIHOTO J03BOY.
Kpim Toro, y aucno3uiii cTaTTi BCTAHOBJICHO BiNOBINAIBHICTE 32 Iil, MTOB’sI3aHi 3 CEpPIHHUM
BUPOOHHMITBOM a0O0 BOJIOJIHHSIM CHEONU(IYHUM CIOCOOOM, IO MOJISTHIYE MPOMYCK
3a00pOHEHNX ab0 HeWTpamizaliio TeXHIYHMX 3aco0iB, MPH3HAUYCHHMX ISl 3aXUCTy MpOrpam
EOM. Ilix cioco6oM po3yMi€ThCsl TEXHIUHUIA 3aCi0 YU YCTAHOBKA, IPU3HAUCHI [T BUAAJICHHS
MPUCTPOIO VTS 3aXKCTY BiJl HE3aKOHHOTO JMOCTYMy. Ha qyMKy NesKuX BUCHUX, IIeH 3J0YHH €
cBoepimauM aHamorom ct. 361 KK Vkpainm mozo Toro, mo HENpaBOMIpHUN HOCTYI 10
KOMIT'IOTEpHOT iH(popMaIlii YacTo CYNpOBOIKYETHCS HEUTpaTi3aIli€clo i1HTEICKTyalTbHUX
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3ac00iB ii 3axuCTy.

VY cr. 361-1 KK VYkpaiHu BCTaHOBJICHO BiJIMOBIAANBHICTH 32 CTBOPCHHS 3 METOIO
BUKOPUCTaHHS, PO3IOBCIOJUKEHHS a00 30yTy, a TAK0XX PO3MOBCIOJUKEHHS a00 30yT LIKIJUIMBUX
NPOrpaMHUX YW TEXHIYHUX 3aco0iB, NMPHU3HAYEHUX JUIl HECAHKIIOHOBAHOTO BTPYYaHHS B
pobOTy €NEeKTPOHHO-O0YHCIIOBAILHUX MAlIWH (KOMII IOTEPiB), aBTOMAaTH30BaHUX CHUCTEM,
KOMIT'IOTEPHUX MEpeXK YU Mepex enektpo3B’sisky [1]. Lo HopMy MOXXHa Ha3BaTH
MIPOTPECUBHOIO, OCKLIBKH BOHA 3aXHIAa€E iHGOPMAIIifO Bil HEMPaBOMIPHOTO AOCTYITY.

KK Icmanii okpemoro crarreto (ct. 271) okpeciioe kBamihikoBaHHUN CKIIaJ 3J0YUHY.
[pu 1poMy 00TSHKYIOUMMH 0OCTaBUHAMH € 0COOJIMBE €KOHOMIUHE 3HAYEHHS OTPUMAHOT BUTOJIU
Y1 0co0JIMBA TSDKKICTH 3anoAisHoi mKoau [6]. KingbkicHe BUpaKeHHS JaHMX KaTeropiil y 3aKoHi
HE PO3KPHUBAETHCS, 3 YOr0 MOXKHA 3pOOUTH BUCHOBOK, 1110 Iii IIOHSATTS € OLIHOYHUMH. BogHowac B
AQHAJIOTIYHUX CKJIaJaX KpUMiHaNbHUX npaBonopymens KK Ykpainu kBami(ikyrouoo 03HaKOIO €
3HaYHAa IIKOJIa, PO3MIp SIKOT KOHKPETH30BaHO y MPHUMITI 70 cT. 361.

Hactymuuii posmin mmaBu X1 KK Icnanii mpucBsdeHmid 3709WHAM, TIOB’SI3aHUM 3
TIPOMHUCIIOBOIO BlacHiCTIO. O0’€KTHBHA CTOpPOHA CKJIAAy 3JI0UMHY, TepeadadeHoro cr. 273,
BAPAXKAETHCS Y HE3aKOHHUX: BUPOOHWIITBI, BBE3CHHI, BOJIOAiIHHI, BUKOPUCTaHHI, MPOMO3UITiT
a0o BBeJleHHI B 00Ir 00’€KTiB IPOMUCIIOBOI BiacHOCTI. Taki Jii BU3HAIOTHCS HE3aKOHHUMH Y
pasi, sK1o OyayTh BUMHEHI 0€3 3r0/IM BJIacHHUKa MaTeHTy abo KopucHoi Mozedi [6].

Cy0’eKkTHBHA CTOpPOHA 3JIOYHMHY XapaKTepPH3YEThCS NMPSIMUM YMHCIOM 3 HasBHICTIO
MPOMUCIIOBOT UM KOMEpLIiHHOT MeTH.

Takox 3a 3MiCTOM TIOJIOXEHb ITi€l CTATTI 3a00pOHEHI HE3aKOHHI BUKOPUCTAHHS a00
MPOTIO3UIIiS BUKOPUCTAHHS 3 TIEIO )X METOI0 OYAb-SKOTO CIOco0y, 10 € 00’€KTOM HaTeHTy, a
TaKOX BOJIOJAIHHS, MPOIO3HUIlisS ab0 BBEICHHA B 00Ir ab0 BUKOPUCTAHHS TMPOIYKTY, MPSMO
OTPUMAHOTO 3aMaTeHTOBAaHUM cIocoOoM. KpiM TOro, mpoTUNpaBHAMHU BU3HAIOTHCSA Ti XK Iii,
NOB’si3aHI 3 00’€KTaMu, W0 3aXMINAIOTHECSA NpaBaMU TPEThOi 0coOM Ha IMPOMHUCIOBY abo
XYIIO’KHIO MOJIeNTb 00 KPECJIeHHs, a TaKOX Ha Tororpagiro HamiBIpoBigHuKka. Toxx HacTaHHs
HACIJIKIB Y BUTJISAI 3alOJisSHHSA ITKOJW BIACHHUKY JUIsI BU3HAUEHHS MOMEHTY 3aKiHUCHHS
3JI0YMHY HE € O0O0B’s3KOBMM. J[0CTaTHBO JIMILE HASBHOCTI KOPHCIMBOI METH B OCOOM, sKa
BYHHSE 37109nH. OTXKe, CKIaJl IHOTO 3II0YHHY € (POPMATBLHUM.

3rigHo 3 nmpunucamu 4. 1 c¢r. 274 KK Icnanii, kpuMiHadbHe TIOKapaHHs MepeaoadeHo
3a BIATBOPEHHS, IiPOOKY, 3MiHy a00 BUKOPUCTaHHS OyIb-SIKUM IHIIUM CHOCOOOM BiZIMiTHOTO
3HaKa, iIGHTHYHOr0 200 HaBMHCHE MOJIOHOTO 13 3apeecTpOBaHUM 3HAKOM, SIKWH NPU3HAYEHHN
JUTS PO3PI3HEHHS TaKUX CaMHUX a00 CXOXHX TOBapiB, MMOCIYT, MisSUIBHOCTI a00 YCTaHOB [6].

HesakonHnMHM 3a3HaueHi JTistHHS OyIyTh BU3HABATUCh Y pasi, SIKIO0 BOHW BUMHEHI 0e3
3roAx BJIaCHMKAa IpaBa MPOMUCIOBOI BIIACHOCTI, SIKE BHMAraeTbCs 3a 3aKOHOJABCTBOM MPO
TOPrOBI MapKy Ta 3a YMOBH, IIIO 3J0YHHEIb 3HAE TIPO iX peectparito. OTxe, MpaBa BIACHUKA
00’€KTIB 1HTEJIEKTYaIbHOT BIIACHOCTI MiUIATAIOTh KPUMiHATHHO-TIPABOBil OXOPOHI.

Crarreto 275 KK Icmanii BcTaHOBIEHO MOKapaHHs 3a BHKOPHCTaHHS Y TOPTiBIi
HaiMEeHyBaHHS JDKepena d9dm TeorpadigHoi Ha3BH, INO 3aXHUIAIOTECA 3aKOHAMH  JUIA
po3pi3HeHHs ToBapiB. KBamidikoBanwmii ckian 3mounHy BusHavyeHo y cT. 276 KK. BigminHoro
O3HAKOIO € 0COOJIMBA TSDKKICTh BUNHEHOTO 3JI0YHMHY, SIKA BUSIBIISIETHCSI Y BAPTOCTI HE3aKOHHO
BHPOOJICHWX TOBapiB i3 BIAMOBITHUM HaiMEHYBaHHSAM YH OCOOJIMBA BaXKJMBICTH 3aIloisHOT
TITKOJTHL.

punucamu ct. 277 KK Icnanii 3a00poHA€THCS yMHUCHE TOMMTUPEHHS BUHAXOIIB, IO €
00’€KTOM CEKpETHOTO IaTeHTY, 32 YMOBH CIPHUYMHEHHS MIKOIW HAI[iOHAIBbHIH 00O0pOHHIH
cuctemi. [Ipu mpoMy 10 00’€KTa MOCSTAHHS HAJICKATh SK BiTHOCHHH IHTEICKTyalbHOI
BJIACHOCTI, TaK 1 30BHINIHS Oe3MeKa epKaBH (HalliOHaIbHa Oe3neka) [6].

Posmin 3 tmaBm XI KK Icmanii MICTHTh 370YMHHM, IOB’si3aHi 3 PHHKOM Ta
cnokuBadamu. Cepesl HUX TaKOX € 3JI0YHHH, SKi MOCATAIOTh Ha IHTEIEKTyaIbHY BIACHICTD.

Crarrsa 278 KK Icnanii nepenbadae KpuMiHAIBHY BiAMOBITAIBHICTE 32 3aBOJIONIHHS
CIOCOOOM, BiZIOMOCTSIMM, ITHCHMOBHMH YW €JIEKTPOHHUMH IOKYMEHTaMH, iH(opMariitHuMun
MPUCTPOSIMU YW IHITMMH 00’ €KTaMH, IO HalleXkaTh J0 KoMmepmiiHol TaeMHuIi. Cy0’eKTHBHA
CTOpOHA 3JI0YNHY XapPaKTePU3YEThCS MPSIMUM YMHCIOM Ta METOIO0 — PO3KPUTTS KOMEpIliiHHOT
TaeMHUII. KpUMiHAIBHO KapaHWUM TaKOXX BU3HAHO BUKOPUCTAHHS TEXHIYHHUX 3acO0iB JUis
NPOCITyXOBYBaHHS, Iepeaadi, 3amucy ado BiATBOPEHHs 3BYKY a00 300pakKeHHsI a0o IHIIMX
3ac0o0iB 3B’s3Ky. 3a L€ )X CTATTEI0 KapaeThcsl MOIINPEHHs, BUJada KOMEpLiHHOT TaeMHUII
abo mepemaua ii TperiM ocobam. B okpemiii crarTi MicTHTBCS KBai(iKOBaHMIT CKIax
po3TasHyTOro 31M0uHMHy. KBamidikyiodoo 03HAKOIO € BYMHEHHS 3JIOYMHY 0C000r0, sKa
3000B’s3aHa 3a 3aKOHOM a00 JOTOBOPOM OXOPOHSTH KOMEPIHHY TAaEMHUITIO, TOOTO
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BHKOPHUCTAHHS 0CO00I0 CBOTO CITY>KOOBOT'O CTAHOBHITIA.

Y KK Icmanii BifcyTHI crnemiaiibHi HOPMH, IO TepeadadaroTh BiAMOBIAATBHICTE 3a
MOCSITaHHS Ha KOMIT'IOTepHY 1H(OpMaliio, ane BOHA BCTAHOBJIEHAa 3a 3JI0YMHM, IIO
BUYMHSIOTHCSl 3 BUKOPHCTaHHSIM 1H(GOPMAIIHHUX TEXHOJIOTII: PO3KPHUTTS Ta PO3MOBCIOJKEHHS
TaeEMHUX BimoMmocTeit (cT. 197); 3HUIIEHHS Ta YIIKO/PKEHHS €JIeKTPOHHUX JaHMX, POrpaM Ta
JIOKyMEHTIB (4. 2 cT. 264); nocsiraHHs Ha IHTEJNEKTyallbHy BJIacHICTB (cT. 270) Ta KOMepLiHHY
TaeMHUIIo (cT. 278); migpoOka qokyMeHTIB (CT. 394); BUTOTOBICHHS Ta BOJIOAIHHS 3aCO0aMH
(iHCTpyMEHT, MaTepian, 3HapsAIs, PEUOBHHA, MallllHA, KOMIT'IOTepHA Mporpama, amapar),
crHeniaJibHO TPU3HAYEHUMU JUIsl BUMHEHHS 3JI0YMHIB, Iepel0aueHuX y IOIMepeHiX CTaTTAX
(ct. 400). Cepen BKa3aHUX 3JIOYHHIB 1aJIEKO HE BCi MOCATAIOTh HA KOMII FOTepHY 1H(GOpMAIIif0.

AHani3 KpHUMIHaIBHOTO 3aKOHOJABCTBa IcmaHii 100 OXOPOHM IHTEIEKTYalbHOI
BJIACHOCTI JI03BOJISIE€ 3pOOUTH NEBHI BUCHOBKH: OCOOJIMBOCTSIMH JaHMX HOPM € BUKOPUCTAHHS B
TEKCTI 3aKOHY IOHATh «IHTEJCKTyalbHA BIIACHICTH» Ta «IPOMHUCIOBA BIACHICTB» Ta iX
PO3MIIICHHS B OKPEMHX TJIaBax.

KK ®pantii 0yB yxBasienuit y 1992 p. tTa HaOyB unHHOCTI 3 1 Oepe3ns 1994 p. Kaura
TpeTs «IIpo MaifHOBI 37OYMHM Ta MPOCTYIKH» MICTHTH po3ain Apyruii «IIpo iHmn MaiHOBI
nocsiraHHs», a rinaBa I «[Ipo mocsraHHS Ha CUCTEMH aBTOMATH30BaHOI OOpPOOKH MaHUX)
LILOTO PO3JIUTYy — KiJIbKa CKJIaJiB 3JI0YMHIB, 110 MOCSATAIOTh Y TOMY YHCII i Ha IHTEJIEKTyaJIbHY
BJIacHICTh [7]. 3a 3MICTOM iX IOJIOKEHb MOXHA CTBEPIKYBATH, 110 BHACIIZOK BYNHEHHS LUX
3JI0YMHIB CIIPHYHMHSIETHCS MaliHOBA LIKOAA.

VY c1. 323-1 KK ®paHn1iii BcTaHOBIECHO BiAMOBITAILHICTD 32 JIiTHHS, 10 BUPAKAIOTHCS
B OTPUMaHHI HE3aKOHHOTO JOCTYNY JI0 CHCTEMH aBTOMaTH30BaHOI oOpoOKM naHux abo ii
4aCTHHU nUIIXOoM oOMmany. [TimBuIieHa BiANOBIABHICTD MepeadadeHa 3a Te caMe JisHHS, 10
TIPHU3BEJNIO IO 3HUIEHHS a00 3MiHHM JaHHX, IO MICTIThCS B CUCTEMI, 200 TOTIpIICHHS pOOOTH
¢ynkionyBanHs 1iei cucremu [7]. Omke, y 4. 1 crarTi 3aKpiluIeHWH OCHOBHHI CKIan
3JI0YHMHY, CKOHCTPYHOBaHUM Ha KINTANT (OPMAJIBHOTO, a B 4. 2 — KBaNi(DiKOBaHWIA CKIaI,
000B’SI3KOBOIO 03HAKOIO SIKOTO € HaCTaHHS HACIIIKIB.

Jlii, mo BHpaxaloTbCs B 0OMaHHOMY BBEAEHHI 1H(OPMAIIMHUX TaHUX B CHUCTEMY
aBTOMaTH30BaHOI 00poOKH, a00 B 0OMaHHOMY 3HHUIICHHI YW 3MiHI JJaHUX, IO MICTATHCSI B
Takili cucTteMi, TakoX BifgHeceHi n0 He3akoHHHUX (cT. 323-3 KK ®panmii) [7]. ¥ mpomy
BUNAJKy HIeTbCcsl mpo HempaBoMipHi Monudikanii um 3HMIIEHHS iH(opMmamii y cucreMi
aBTOMAaTH30BaHOI OOpPOOKM JaHWX, IO BIAMOBIAHO a0 mucmo3uiii 4. 1 Ta 4. 3 cT. 362 KK
Ykpainu HaJeKHUTh 10 37T0YMHHUX HACTIAKIB JisTHHSL.

BunHeHHS nepeniueHnX MOCATaHb TIPYIOI OCI0 3aKpiIUIIOEThCS B OKpeMild HOpMI
(ct. 323-4), mo Biapizuse KK @panuii Big KpuUMiHAIBHUX 3aKOHIB IHIIMX €BPONEHCHKUX
nepxaB. TakoXk 3acIyroBye Ha yBary 3alpoBaKeHa 3aKOHOABIIMH DpaHIi MOXIHMBICTH
MIPUTATHEHHS IOPUINIHUX OCI0 10 BiIIOBINATBHOCTI 32 BUMHEHHS MOMIOHUX TOPYIICHH 3a
MIEBHUX YMOB.

PosrysHyBIIM CKiIamy MOCATaHh Ha CUCTEMH aBTOMAaTH30BaHO1 00poOku manmx y KK
OpaH1ii, MOKHA JIITH BUCHOBKY, 1110 OCHOBHI CKJIa[ 1 3JI0YHHIB I1i€i rpynu € GpopMaIbHUMY i
He repen0avyaloTh HaCTaHHS OyIb-SKUX HaciliakiB. Take MOJOXEHHS UIIOCTpYe BaKIHMBICTH
o0’exTa 1i€i KaTeropii 3704YMHIB Ta BH3HaHHA Bu3HaueHMX KK mocsranb y cdepi
KOMII FOTEPHOT iHpOpMaIlii Sk 0cOOTMBO HEOE3MEUHUX TSI CYCIILCTBA.

VY Binmim «IIpo mocsraHHS Ha TAEMHHITIO» MICTUTHCS CKIIa[ 3JI0YHHY, IO 3aKPITLTIOE
BIIMMOBIAANBHICT, 32 TOCSATaHHA Ha mpodeciiiHy TaeMHuUI0. OO0’€KTHBHA CTOPOHA
XapaKTePU3YEThCS PO3TOJIONICHHIM iH(OpPMAIlii CEKPETHOTO XapakTepy oco0010, sika Mae o
Hel IOCTYH 3aBISIKM CBOEMY CITy’KOOBOMY cTaHOBHINY 4H npodecii. O0’€KTOM IIBOTO 3JI0UUHY
3a KK @panuii € iHTepecH 0coOMCTOCTI, a HPEAMETOM MOXYTh OyTH Oyab-sIKi TaeMHi
BIIOMOCTi, IO HE MiUIATAIOTh PO3TOJIONICHHIO. [Ipy 1bOMY BIJJOMOCTI IOAO KOMEPITiHHOI
TaEMHHII TAKOXX HAJISKATh JI0 IPEAMETa [IHOTO 3J0UYHHY.

Y KK bBenbrii Tako MICTITECS HOPMH, IO BCTAHOBIIOIOTH KPHUMIHAIBHY
BiJIMTOBIAANGHICT 32 3JIOYMHHI MOCSATaHHA y cdepi iHpopMmamiitHux TexHomorii. [Ipu mpomy
Tpeba 3a3HAUYMTH, MO0 OCNBriCHKUN 3aKOHOIABEIh, 30€piraroud BIPHICTH ICTOPUIHHM
TpaguLisM, He MIMOB NUISIXOM po3poOKH Ta yxBasieHHs HoBoro KK, a BHiC 3MiHM 10 YHHHOTO
KK 1867 poky.

3okpema, 28 mucronaga 2000 p. KK Bbensrii Oymno nomoBHeno pozuioM IX bis
«[IpaBonopymenHss NpoTH  KOH(QIAEHHIWHOCTI, HEJAOTOPKAaHHOCTI Ta  JIOCTYITHOCTI
iH(GOpPMAIIITHIX CHCTEM Ta JTaHUX, 10 HAKOMMMIYIOTHCS, 00POOISIOTECS Ta TEPEIAr0OThCS ITIUMHU
cucteMamu». BiH MICTHTh Kilbka CKIaQJiB 3JI0YHMHIB, [0 BCTAHOBJIOIOTH KpPHUMIiHAIbHY
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BIiJIMTOBITaJILHICTP 3a MTOCSTaHHS, 30KpeMa i Ha iIHTeJICKTYa bHY BIACHICTb.

IMonoxenns ct. 550 bis KK Benbrii KOHKpeTH3YIOTh BiJMOBIJAIBHICTE 33 BTPYJaHHS
no iHpopmaniiiHoi cuctemu. OO’€KTHBHA CTOPOHA 3JI0YMHY XapaKTEpU3YETHCS IISHHSIM Yy
BUTJJI HENpaBOMIPHOTO jgocTymy Jo iHdopmauiitHoi cuctemu. Ckian 37I0YMHY €
(opManbHUM Ta BBAXKAETHCS 3aKIHYEHHM 3 MOMEHTY BXOJy IO iH(oOpMaliiHol cucteMu 0e3
BIMOBITHOTO 103BONy. KBamidikoBaHWil Cckjan mependadae HAsSBHICTh —CICIIabHUX
Cy0’€EKTUBHUX O3HAK — METH 3MIIHCHEHHSI OOMaHHOI oreparlii Ta BUKOpPUCTaHHSI 0CO00I0 CBOTO
CITy’)00BOTO CTAHOBHIIIA.

Cygopime nokapauns B KK benbrii BcTaHOBICHO JUIs OCi0, SKi 3[1HCHIOIOTH MOMi0H1
Jii 1 mpu 1IbOMY BWIYYalOTh (HE3aJIe)KHO BiA crocoOy) JlaHi, HakomM4eHi, oOpoOseHi abo
nepezaHi iHpopMaIiifHOI0 cHCTEMOI0; U 0ci0, SIKi BUKOPHCTOBYIOTH iH(pOpMaLiiHy CHCTEMY,
10 HAJIEXUTh TPETii 0co0i, ab0 KOPUCTYIOTHCS HEIO AJsl NPOHUKHEHHS B iH(GOpMALiiHy
CHCTEMY TPEThOT 0COOM; a TaKOX JUIs OCi0, SIKi 3aB/AIOTh NMEBHOI IIKOAM (HAaBITh HEHABMHUCHO)
iHpopMariitHiii cuctemi ab0 HaHWUM, SKI HAKOMUYYIOTHCS, OOPOOIAIOTECS ab0 TepeaaroThCs
II€I0 YH 1HIIOI0 CHCTEMOI0. Y I[bOMY BHIAJKY 3aKOHOJIABEIh PO3KPHUBAE HACTIIKHA Y BHUTJIISAII
HETPaBOMIPHOTO 3aBOJIOJIHHS iH(OpPMAIEI0 Ta 3aNOISTHHS IIKOIHW JaHWUM B iHpopMaIliitHii
CHCTeMI.

Oxkpemo KK Benprii mependavyae mokapaHHs JUis OpraHizatopa, migOyproBada Ta
oco0wu, sika 30epirae, po3KpUBae, pO3MOBCIOIKYE a00 BUKOPHCTOBYE JaHi.

Crt. 550 ter KK Benbrii BCTaHOBIIOE BiAMOBIAIBHICTEL 0CI0, SKi:

— 3 METOIO 3aMOisTHHSI MKOIH MPSMO Y1 OTOCEPEAKOBAHO BBOAATH 110 iH(POpMAITIiHHOT
CHCTEMHU JIaHi, 3MIHIOIOTh 200 3HUIIYIOTb 1X;

— 3MIHIOIOTh OYyIb-SIKMM TEXHOJOTIYHAM CITOCOOOM MOKIIMBICTh BUKOPHUCTAHHS JaHUX
y Ii# cucTemi.

[pu npOMy 3aKOHOJIABEIb KOHKPETU3YE MiSTHHS CY0’ €KTa 3JI0YMHY, BU3HAYAIOUH iX K
Moaudikallis Ta 3HUIICHHS iHpopMarii. L{iero  cTaTTero mepeadaueHa BiAMOBIIANBHICTD IS
THX, XTO 3 OOMaHHUMHM HaMipamMH a00 3 METOI0 3alloJisATH INKOAY BHUBYAE, HANAE Y
PO3TOPSIKEHHS TPETiX 0Ci0, PO3MOBCIOKYE 00 pOOUTH MPEIMETOM TOPrOBUX ONEpallii JaHi
iH(hOpMaITiiTHOT CUCTEMH.

Cy0’eKTHBHA CTOpOHA BKIFOYA€E YCBITOMIICHHS OCOOOI0 TOTO, IO IIi JIaHi MOXYTh
OyTH BHKOpHCTaHI JUIi CHOTBOPEHHS IHIIMX JAaHUX, BIPOBAKEHUX 10 iH(pOpMAIiiHOT
cucTeMH, a0 MEePEeIKOANTH 11 poOOTi.

IligBuimeHa BiANOBIZaAbHICTE BCTAHOBJIEHA I THX OCIO, SIKI I 4Yac BYMHEHHS
BKa3aHOT'0 MPaBOIIOPYILIEHHS 3aBJa/lyTh KO BiZJOMOCTSIM, 110 IepeOyBaloTh y Wil 4n iHIIIN
iHpopMmaliifHii cucTemi, a TaKoXX THM, SKI IEpeIlIKO/PKAIOTh IPaBWIbHIH poOoTi
iHpopmMartiitHoi cucremu. OTxe, KBaTiQiKOBaHUM CKIaa 3J0YMHY MIiCTUTh HACTIIKH Y BUTISL
TIOIKOKEHHS iHpOpMaIlii Ta mopymeHHs poOoTH iHGOPMAIIHHOT CHCTEMH.

3aciayropye Ha yBary TaKOX IMiAXiJ aBCTPIMCHKOrO 3aKOHOJABIA 10 BHPINICHHS
MpoOJIeMHU KPUMIHATBHOT BiMOBIMALHOCTI 3a 3JIOYMHHI TOCATaHHS Y cepi iHTeIeKTyaabHOT
BJIACHOCTI

Hanpuknan, y po3aini m’sitomy «llopyIieHHs, o NOCATal0Th Ha MpUBaTHY chepy Ta
Ha PO3TOJIOMIEHHS MeBHOIT podeciiinoi TaemuuIli» KK ABCTpii BCTAHOBJICHO BiJIOBiIaIbHICTD
32 «IPOTHU3aKOHHUK JOCTYNl JO KOMIT'IOTepHOi cumcteMu» (§ 118a) mnsa ocobm, ska
BUKOPHCTOBYE JTaHi, 30epekeHi B KOMIT IOTEPHi cucTeMi, pOOHUTh iX JOCTYITHUMH ISl 1HIIOT
ocobwm, abo myoItikye iX. JIo 00’ €KTUBHUX O3HAK I[HOT'O 3JIOYMHY 3aKOHOJIaBEIlb BiJIHIC Taki Iii,
SIK CTBOPCHHSI MAWHOBOI BUTOJIM M 3aBAaHHA MIKoau [9]. 3acoboM BUMHEHHS MPOTHIIPABHUX
Jiii BU3HA4YEHa KOMII'IOTEpHa CHCTEMa, 10 SIKOi ocoba He Mae JOCTyly abo Takuil JocTym
obmexxeHni. OOO0B’I3KOBOIO 03HAKOIO IIPU IEOMY € MOPYIICHHS 3aX0/1iB 3aXHCTY.

[Monoxennsamu § 119 a KK Asctpii «BUKOpHUCTaHHS TEpEeXOIICHHS IaHUX Y
KOPUCIIMBUX HUIIX)» BCTAHOBJICHO TOKAapaHHS 332 BUKOPUCTAHHS JaHUX, HE MPHU3HAYCHUX UISA
BUHHOT'O, & TAaKOX 3a IX MyOJIKalilo 3 METOI0 CTBOPEHHS MaifHOBOI BUIOAM a0o0 3aIoMisHHS
mkoan. KpiM Toro, 1o 00’€KTHBHOI CTOPOHHM BXOJWTh BHKOPHCTAHHS OOJIAJHAHHS, IO
BCTaHOBJIIOETHCS HAa KOMITFOTEPHIH cHUCTeMi, ab0 1HIIMM CIMOCOOOM YMOJKIIUBITIOE TPHIHOM
MOBiIOMJIEHb, a00 JIOBUThH €JISKTPOMArHiTHE BUIPOMIHIOBAHHS KOMII'OTepHOi cucremu. Lls
YacTHHA HOPMHU Ma€ IMPOTPECUBHUI XapaKTep, OCKUIBKH aKICHTYe yBary Ha BHKOPUCTAHHI
3ac00iB HE3aKOHHOT'O JIOCTYITY JIO CUCTEMH.

Oxpemo KK ABctpii nependadae BiANOBIAANBHICTh 33 MOPYIICHHS KOMEPUIHHOI 41
BUpOOHNYOT TaeMHUI (§ 122). O6’€KTHBHA CTOPOHA IFOTO 3JI0YHHY BKJIOYAE PO3TOJIONICHHS
Ta BHKOPHCTAHHS TakKWX BimomocTed. OCOOMMBICTIO CKJIaay € TPEAMET 3JI0YHHY — JIUIIC
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KoMepiiiiHa 9u BupoOHH4Ya Taemuui. ¥ KK VYkpainm y monmiOHiH# HOpMi 00’ €THYIOThCS
MOCSITaHHS Ha KOMEPIlIHHY Ta 0aHKIBCHKY TaEMHHUII a00 MpoQeciiiHy TAaEMHHINI0O Ha PUHKAX
KaIiTary Ta OpraHizoBaHux ToBapHUX puHKax (ct. 232 KK Ykpainn).

KoHkpeTu3ailis nmpeaMera HMOCATaHHS MIOJ0 KOMEPIIHHOI TaEMHUII He Oyzae 3aiiBOrO
s KK Vkpainu, OCKUIBKM JONMOMOE MpPaBWIBHIIE BU3HAYATH O3HAKU  CKJIAIy
KpPUMiHAJILHOTO TpaBomopylieHHs. Ha Hairy qymMKy, HOpMY TPO BiIMOBiJANBHICTh 32 YMHCHE
PO3TOJIONICHHST KOMEPINHHOI TAaeEMHHUIII 3 BUKOPUCTAHHIM €JIEKTPOHHO-00YHCITIOBATLHIX
MaliH HEOOX1THO BWIUIHATH 31 CKIaay 3J7049uHY, 3akpituieHoro y ct. 232 KK Vkpainm, Ta
nomictutd g0 poszniny XVI «KpumiHanbHi mpaBomopyiieHHs y cdepi BHKOPHCTaHHS
€JeKTPOHHO-O0UUCITIOBAIBHAX MAIIUH (KOMIT'IOTEpIiB), CUCTEM Ta KOMIT IOTEPHHX MEpex i
MepEexK eIEKTPO3B A3KY».

[igeumena BiamosinaneHicTh y KK ABcTpii mependadena mist oci0, siKi BUUHSIOTH
TaKi XK Jii 3 METOI OTpUMaHHS MaiHOBOI BUTOIU a00 3amoisHHS mKonu. Y § 122 BkazaHoro
KK Takox 3akpiruieHi kBaniikyrodi 03HaKH: 3aOIiSTHHS ITKOIU 1 KOPUCITHBA METa.

YMOBOIO HaCcTaHHS BiJAIOBIAANEHOCTI 32 BKa3aHOIO CTATTEIO € TIOPYIIICHHS 3aKOHHOTO
iHTepeCy TMOTEPINJIOro BHACIHIIOK pO3rojiomeHHs abo BHKopucTaHHA TaeMmHHIL. Cy0’eKT
3JI0YMHY — CIICHMiATbHAH — 0co0a, sKil TaeMHHI Oyyia MoBipeHa abo cTaia JOCTYITHOK Y
3B’s13Ky 3 1 AiSUIBHICTIO MO0 3MIHCHEHHS HariIsay, KOHTpomo abo 300py Bigomoctei,
nepeadaueHNX 3aKOHOM a00 aIMiHICTPATHBHUM PO3MOPSIKCHHSM.

VY HactynHoMY 3104MHI «BrupoOHuye abo koMepuiitHe mmuryHctBo» (§ 123) cyb’exr
3aranpHAN. Cy0’€KTHBHA CTOPOHA XapaKTEPU3YETHCS YMHCIOM Ta METOI BHKOPHCTaHHS
TaEMHHUI, repesadi 1 1Hmid 0cobi Ay BUKOPUCTaHHS a00 pO3roJIONIeHHs IpoMajchKocTi. B
okpemuii ckian (§ 124) BumieHO BHPOOHHWYE Ta KOMEPINHHE INMATYHCTBO Ha KOPHCTH
1HO3eMHOT JIepKaBH.

Po3nin moctnit KK ABctpii «35104MHHI JIiSSHHS TPOTH YY)KOTO MaliHa» TaKOX
PO3KpUBAE HU3KY MOPYIICHB, SKi MOCATAIOTh HA IHTCNCKTYalbHY BIACHICTh. Taki 3704MHU
MOXYTh 3aBJaBaTH MAaWHOBUX 30MTKIB 3aKOHHUM BIIACHHKAM pPE3YJbTaTiB IHTEICKTYaTbHOI
IiSUTBHOCTI.

Tak, monoxenusmu § 126 a KK Asctpii «IlomkoKeHHS JaHUX» 3aKPITUTIOETHCS
BIJIMTOBIAANIBHICTH OCOOH, sIKA 3aBJA€ IIKOJIM 1HINIH 0CO01 THM, IO 3MIHIOE, cTUpa€e abo THIIMM
[UITXOM pOOUTh HENPHIATHAUMH a00 3HUINYE JdaHi, [0 ABTOMATUYHO MiATPUMYIOTHCS,
nepepoOiieHi abo MepecuarThesl, IKUMHU BOHA HE Ma€ MpaBa KOPUCTYBATHUCS.

O0’eKTHBHa CTOPOHA 3JI0OYMHY, IO PO3KPHUBAETHCA B § 126 0, XapakTepuU3YETHCS
«TSHKKUM TIOIIKOJKEHHSIM TPANe3/]aTHOCTI KOMIT IOTEPHOI CHCTEME», KO ocoba HEe Mae
mpaBa KopucTyBaTHcsa. Crmoco0aMu TONIKODKECHHS € BBEJCHHS Ta MepeJadya JaHuX.
OCcoOIUBICTIO CKIIay MBOTO 3J0YUHY € BiICYTHICTh OY/Ib-SIKUX HACTIIKIB y JUCITO3HITIT CTATTi.

VY § 126 ¢ nependaueHo mokapaHHS 32 BUKOPUCTAHHS KOMIT FOTEPHOI MIpOrpaMu adbo
noaioHoro obnajHaHHS, SKi OyJM CTBOpeHI abo ajanToBaHi JUIs 3A1MCHEHHS MPOTHIPABHOTO
BTPYYaHHS B KOMI IOTEPHY CHCTEMY, TOPYIIEHHS TAEMHHUII TeJIEKOMYHIKaIlii, BAKOPHCTaHHA B
3MIOYMHHUX IIAX TEPEeXOIUICHHS JaHWX, MOMKO/KCHHS JaHuX abo Uil MOPYIICHHS
MPAIEe3TaTHOCTI KOMIT FOTCPHOI cHcTeMH. He3aKkOHHMMHU TaKOX BHU3HAIOTHCS BHKOPUCTAHHS
mapoisi, KOy MOCTYIy abo JaHUX, IO JO3BOJSIOTh HE3aKOHHE BTPYYaHHS B KOMII IOTEpHY
cuctemy abo ii gactmHy. [Ipm 1boMy CyO’€KT 3JOYMHY MAa€ YCBIJOMITIOBATH, IO JaHi
BHUKOPHUCTOBYIOTHCS /ISl BUMHECHHS IPOTUIIPABHUX JTiSTHb.

Y KK ABcTpii BUAIIEHO BiAMOBITANBHICTH 33 IMaxpalChke 37OBXKHUBaHHS 00pOOKOIO
JIaHUX, 10 TAKOX BiAMOBIIA€ CydaCHUM MOTpeOaM CyCIiIbcTBa B OXOPOHI 0COOMCTOTO MaiiHa.

OTxe, aBCTPIHCHKMM 3aKOHONIABIEM OyJIO JETalbHO JOCTIIHKEHO MPOTUIIPABHI
HocsiranHs y cdepi KoM 1oTepHoi iHdopmarii, BU3HaYeHO, SIKi 3 HUX HaJIeKaTbh JI0 KaTeropii
3JI0YMHIB Ta PO3POOJICHO OCHOBHI 3acajii KpUMIHATBHOT BiAMOBIIABHOCTI 32 X BUMHEHHSI.

BucnoBku. OTxe, BUKOHAHWH KOMIApaTUBHUH aHAJI3 ITOJIO)KEHb KPHUMIiHAIBHOTO
3akoHOIaBcTBa Icmanii, @panii, benprii Ta ABCTpii CBIAYUTH MPO MEBHY TUIIOBICTH MiAXOJIIB
3aKOHOJIABINIB IMUX KpaiH 10 (OPMYBaHHS 3aKOHOIABUYMX KOHCTPYKIIH MO0 KpHUMiHAJIBHO-
IIPaBOBOT OXOPOHH 00’ €KTIB MpaBa iHTEIEKTYAIBHOIT BITACHOCTI.

3i cBoro OOKy, BITYM3HSHUN 3aKOHOJABCIh 3aJUIIMB 1032 YBarolw IMHTaHHS
yHi¢ikalii KpUMiHaJIBbHOT BiJJIOBIIAIFHOCTI 32 3JI0YMHHI MOCATaHHA y cepi IHTEIeKTyaIbHOT
BJIACHOCTI, TPO IO CBIJYUTH BIICYTHICTh CHCTEMHOTO MiAXOJY JO BH3HAYCHHS KPUTEPIiB
BIANOBIMAaIEHOCTI MIOJ0 HOMIOHHMX 3a 00’€KTOM 1 CIOCOOOM IMOCSTaHb Ta, SK HACIIJOK,
PO3MOPOIIEHHS PAaBOBUX HOPM y pisHUX po3ninax KK Ykpainu. ¥V 3B’s3Ky 3 UM BUIAETHCS
3a JomUIbHE 00’eaHaTH 1i HOpMHU B okpemomy po3aimi KK Vkpaiam «Kpuminanbai
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TIPABOIIOP YIIIEHHS TIPOTH IHTEIEKTYaTbHOT BITACHOCTI.

Takoi x TyMKH JOTPUMYIOThCS i po3poOHuKH npoekty HoBoro KK Ykpainu (ctanom
Ha 24.12.2021), B okpemoMmy po3aimi 7.2 sKOoro o00’€IHaHO CKJIaIW KPHUMIiHAJBHUX
NPaBOIOPYIIEHb y cepi IHTEIEKTYaIbHOI BIACHOCTI.
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ABSTRACT

Inna Berdnik, Mykhailo Puzyrov. Criminal and legal protection of intellectual property
rights under the legislation of some European countries. The article presents a comparative analysis of
the criminal legislation of some European countries that establish liability for encroachment on
intellectual property, in order to develop common approaches to legislative technique. It was found that in
Ukraine there is no generalized systematic approach to the regulation of legal relations in the field of
intellectual property. A comparative analysis of the provisions of the criminal law of Spain, France,
Belgium and Austria showed a certain approach of the legislators of these countries to the formation of
legislative structures for criminal and legal protection of intellectual property rights.

The relevance of this study is due to the fact that the globalization of the world economy gives
impetus to the continued development of intellectual property, which is becoming an important element
of strategic resources and competitiveness of countries in a constantly changing world. This trend
determines, in particular, the need to develop criminal and legal protection of intellectual property rights.
The criminogenic situation indicates an increase in illegal encroachments in this area. Thus, in addition to
traditional criminal offenses that infringe on copyright, trademarks, trade secrets, there is criminality in
the field of computer software, domain names, databases.
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The authors came to the conclusion that the domestic legislator ignored the issue of unification
of criminal liability for criminal encroachments in the field of intellectual property, as evidenced by the
lack of a systematic approach to determining the criteria of liability for similar encroachments and,
consequently, — dispersion of legal norms in different sections of the Criminal Code of Ukraine. In this
regard, it seems appropriate to combine these rules in a separate section of the Criminal Code of Ukraine
«Criminal offenses against intellectual property».

Keywords: intellectual property rights, criminal and legal protection, foreign experience,
encroachment on intellectual property, criminal offenses.
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Irop ITAPIT® Cepriii
JIOKTOP IOPUIMYHHX IMPOKOIIOB®
HayK, podecop BHKJIaJIa4q

(/Ininponemposcokuil Oeparcasruil yHieepcumem
eHympiwmnix cnpas, m. Jninpo, Yxpaina)

BUKOPUCTAHHSA EJJEMEHTIB KPUMIHAJICTUYHOI XAPAKTEPUCTUKHA
HA TIOYATKOBOMY ETAIII PO3CJII1YBAHHSI IEPEBE3EHHS
HAPKOTHUYHHUX 3ACOBIB 3A/IBHUYHUM TPAHCIIOPTOM

VY cTaTTi HajaHO yBary IMPaKTUYHOMY BUKOPUCTaHHIO KPUMIHAIICTUYHOT XapaKTEPUCTUKH ITiJ
4ac pOo3CIiJyBaHHS IEPeBEe3€HHS HapKOTHYHUX 3acO0iB 3aJi3HUYHMM TpaHcroproM. Harosmomeno, mo
B)XJIMBUM € BHKOPHCTAHHS HA II0YaTKOBOMY €Talli pO3CIiAyBaHHS TaKUX €JIEMEHTIB KPUMiHATiCTHYHOL
XapaKTEePUCTHUKH, SIK 00CTaHOBKa Ta CIIOCIO BUMHEHHS NIPAaBONOPYIIEHHs, IHpOpMaIIil Ipo CIifu Ta 0coly
MIPaBOMOPYIIHUKA. AHAJ3 3a3HAYECHHX EJIEMEHTIB BIUIMBA€ HA BUSBJICHHS MPABOMOPYIICHHS 1 TAKTHUKY
MIPOBEICHHS TAaKUX CIIAYUX (PO3LIYKOBHUX) i, SIK OTJIS Ta IOTHUT.

Ha ocHOBI aHami3y JyMOK HayKOBIIB BH3HAY€HO, IO 3aCTOCYBAaHHS IoJirpada MOXIHMBO Y
¢opMi TpOBEAEHHA MAOMUTY ab0 CyJOBO-TICHMXOJOTIYHOI eKcrmepTu3u. JlOBEOeHO IO3HUINI0 II0JI0
JIOLIBHOCTI MPOBENICHHS AOMUTY 3 y4acTIO clemiaiicra-noiairpagonora. Hagano yBary BUKOPHCTaHHIO
I 9ac JonuTy nojirpada.

Kniouogi  cnosea: kpuminanbhe — NpOBAOJICEHHS,  KPUMIHANICMUYHA — XAPAKMeEPUCMUKA,
HAPKOMUYHI 3aco0u, Criouull, NOYAMKOSULl eman pO3CAOVEAHHs, 02150, CHiOU, OONUM, MAKMUYHI
npUtiomu.

IMocranoBka npodsemu. HezakoHHMI 00Ir HAPKOTHKIB 3aBXKAU OyB 1 3aJIMIIAETHCS
OJIHUM 3 HalOUIBII HEOC3MECYHUX MPOSBIB 3J0YMHHOI JiSUTBHOCTI, 1[0 HETaTHBHO BIUTUBAE HA
COIIaJIbHY CKJIQZIOBY CYCITIJIbCTBA, 3HHIIYE MOpPAIBbHI I[IHHOCTI Ta BIUIMBAaE Ha 3J0pOB’S
HaCeJICHHSsI, CTIp¥si€ 301UIBIIICHHIO IHITUX BHUIIB KPUMiHAILHUX TpaBoTnopylieHb. He 3Baxaroun
Ha CHOTOJHIIIHE CTAaHOBHIIEC KpaiHW, KOJHM YKpaiHChKWE Hapon 00’eqHaBcs y OOpoThOi 3
arpecopom, KiIbKIiCTh KpUMiHAJIBHHUX MPABOIOPYIIEHD Y chepi 00iry HApKOTHIHUX 3ac00iB HE
3MCHIIYEThCS. 30Kpema, 3a JaHuMU [ eHepanbHOI mpokyparypu Ykpainm, B 2021 p.
3apeecTpoBaHo 29 587 KpUMIHAIBHHUX NPaBOINOPYIIEHb y cepi 00iry HapKOTHYHUX 3ac00iB,
NICUXOTPOIHUX PEYOBHH, iX aHANOTIB ab0 MPEeKypcopiB, 3 skux y 21 949 oromomeno ocodam
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