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Awmcrepaamcekoro 1999 p., Himmexoro 2000 p. morosopis, Jloroopy mpo €C i JloroBopy mpo
¢yukuionyBanns €C B penakuii Jlicaboncbkoro goroBopy 2007 p. y chepi couianbHoi nosiTiuku Coro3y.
30cepeKeHO yBary Ha €BpONEHCHKUX CIEIiadi30BaHUX aKTaxX Yy Liil HapuHi, 30KpeMa O3HAYE€HO BIUIHB
€Bporeiickkoi comianpHoi xapTii 1961 p., npuiiHiToi B Mexxax Paxgn €Bpony, Ha pPO3BHTOK BCEOCSIKHOT
IIPAaBOBOi OCHOBH B COINianbHIA cdepi €BpONEHCHKUX CHIBTOBApPUCTB; PO3KPUTO CYTHICTH 1 3HAYEHHS
XapTii OCHOBHHUX colliaJIbHUX IpaB Tpyasammx CrisroBapuctsa 1989 p.

[MinkpecneHo 3Ha4YeHHS  COLIAJBHOTO [iajJory, SIK HEBiT €MHOI CKIamoBoi €Bpomedchkoi
coriabHOI Mozenmi. 3a3HaueHO pojb KoMiTeTiB ragy3eBOro Aiajiory, IO CHPHUSIOTH Aiajory Mix
COIIAJIbHUMHM TTIapTHEpaMH Ha €BPONECHCHKOMY piBHI. PO3KpHTO 3HAYeHHS COLIAJbHHX CaMITIB Ta PoJi
MPUIHATAX HUMH PillleHb Y cdepi couialbHOl MOMTHKY;, aKIEHTOBAHO yBary Ha AisUIbHOCTI JepikaB Ta
IXHIX MapTHEPiB y po3poOli COIiabHUX CTaHAAPTIB.

OsnageHo ponb iHCTHTYHiN €C, 30Kkpema €Bpomeiicbkoi Komicii, sika JOMOBHIOE IOJITHKY
JiepkaB-4IeHIB B ray3i COmialIbHOI IHTerpamii Ta COIialbHOTO 3aXUCTY IMIITXOM PO3POOKH CTpaTeTiqHIX
akTiB (Hamp., Ctpareris «E€Bpoma-2020»), cupsSMOBaHUX Ha IOKPAIIEHHsS COIIaIbHOTO CTaTycy ocib;
HAJIa€ PEKOMEHJIAIIi Jep:KaBaM-4JIeHaM II0JI0 MOJICpHi3allii iXHiX CHCTEM COIiaTbHOTO 3a0e3MeUCHHS 3
METOIO COIiaJbHUX 1HBECTHIIIN TOIIO. 3pOOJICHO BiIOBITHI BACHOBKH.

Knwuoei cnosa: npasosa ocnosa, coyianvhuil Oianoe, coyianrbHa NONIMUKA, COYIANbHI
cmandapmu.
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CONSTITUTIONAL AND LEGAL REGULATION OF THE RIGHT TO
PROFESSIONAL LEGAL AID IN UKRAINE AND THE COUNTRIES OF
CONTINENTAL EUROPE: COMPARATIVE ANALYSIS

Abstract. The article examines the constitutional practice of normative regulation of the right to
professional legal assistance, enshrined in Art. 59 of the Constitution of Ukraine and in similar norms of
the constitutions of the states of continental Europe. The necessity of presenting the mentioned article in
the new edition is substantiated. It is determined that the right to professional legal assistance, which is
enshrined in Art. 59 of the Constitution of Ukraine, is one of the inalienable human rights, which provides
a state-guaranteed opportunity for any person to receive assistance in legal matters in the amount and
forms which is needed. It is noted that the right to professional legal assistance in various formulations
and volumes is reflected in the constitutions of Andorra, Azerbaijan, Belarus, Belgium, Armenia, the
Netherlands, Serbia, Slovakia, the Czech Republic, Montenegro and Switzerland. In other European
countries such right is regulated at the level of sectoral legislation. The expediency of separating the
provisions on the free choice of each defender of their rights and freedoms in an independent part of Art.
59 of the Constitution of Ukraine and supplement it with provisions on the prohibition to influence a
person in any way when choosing a lawyer, as well as the prohibition to interfere with the lawyer in his /
her activities to provide the legal assistance, is substantiated.
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Relevance of the study. The main duty of the state is to establish and ensure human
rights and freedoms, among which a special place is occupied by the right to professional legal
assistance, which is enshrined in Art. 59 of the Constitution of Ukraine. As a fundamental and
inalienable right, it is an effective guarantee of other constitutional rights and freedoms of man
and citizen

Recent publications review, that have begun to address this issue. The scientific and
theoretical basis for the study of this topic were the constitutional legislation of Ukraine and
European countries, as well as scientific works of scientists on selected issues.

It should be noted that there are no significant research in Ukraine has been conducted
on the comparative legal analysis of the provisions of the Constitution of Ukraine with the
relevant provisions of the constitutions of continental European states, which enshrine the right
to professional legal assistance. G. Dzhuska's dissertation research "Constitutional human right
to professional legal aid in Ukraine” (Kyiv, 2018) is devoted to the generalized characteristics
of the right to professional legal aid. The analysis of this work makes it possible to determine
the state of the researched issues and to outline the range of issues that have not yet been the
subject of a separate scientific research.

The article’s objective is to conduct a comparative analysis of the provisions of the
constitutions of Ukraine and the states of continental Europe, which enshrine the right to
professional legal assistance, as well as the formulation of specific proposals to improve the
provisions of Art. 59 of the Constitution of Ukraine.

Discussion. The right to professional legal assistance, which is enshrined in Art. 59 of
the Constitution of Ukraine, is one of the inalienable human rights, is of particular importance
in the period of legal transformations and reforms, and provides "state-guaranteed opportunity
for any person regardless of the nature of its legal relations with state bodies, local
governments, associations , legal entities and individuals are free, without undue restrictions to
receive assistance on legal issues in the amount and forms as it requires™ [1]. In this case, as
noted by V. Isakova, the right to legal aid should be considered as a natural inalienable right of
the individual (the right to legal aid in the subjective sense) and is essentially a civil right [2, p.
344]. Moreover, the scholar emphasizes that this right has a special, dual nature: on the one
hand, it is revealed as one of the human rights, covering a system of certain fundamental legal
possibilities, and on the other — acts as an important guarantee of other human rights, including
law for effective judicial protection [3, p. 8].

As state guarantees are an important factor in the realization of specific rights and
freedoms and ensuring their legal protection, we propose to strengthen the first sentence of Art.
59 of the Constitution of Ukraine the word "guaranteed”, which will emphasize not only the
constitutional and legal obligations of the state, but will promote compliance with Ukraine's
international legal obligations in accordance with international human rights instruments, as
well as the experience of some European states. Thus, in Part 1 of Art. 67 of the Serbian
Constitution stipulates that "everyone is guaranteed the right to legal aid under the conditions
provided by law" [4].

It should be emphasized that this is the only human right in Section 11 "Rights, freedoms
and responsibilities of man and citizen" of the Constitution of Ukraine, which in Art. 59 the
word "legal" has been replaced by the phrase "professional lawyer", which in our opinion
cannot be considered successful compare to the previous definition of this word. Thus, in the
Great Explanatory Dictionary of the modern Ukrainian language the word "legal” means the
same as "juridical” [5, p. 917]. That is, from the point of view of linguistics, these concepts are
synonymous. And therefore it is unclear why the domestic legislator in Part 5 of Art. 55 of the
Constitution of Ukraine replaced the word "legal™ with the word "juridical”, and in Part 4 of
Art. 29 and Part 1 of Art. 59 he replaced the word "legal™ with the word "juridical”, adding the
word "professional”, which is an adjective to the word "profession”, which, in turn, means
"related to a certain profession” [5, p. 995]. In this regard, we propose the first sentence of Art.
59 of the Constitution of Ukraine to state as follows: "Everyone is guaranteed the right to
receive legal aid", which is more understandable for citizens.

A careful analysis of the constituent constitutions of continental European states has
shown that the right to professional legal assistance in various wordings and volumes is
reflected in the basic laws of Andorra, Azerbaijan, Belarus, Belgium, Armenia, the
Netherlands, Serbia, Slovakia, the Czech Republic, Montenegro and Switzerland. Thus, in
paragraph 1 of Art. 18 of the Constitution of the Netherlands states that "everyone has the right
to legal assistance in representing his interests in civil, criminal or administrative proceedings"
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[6, p. 479]. At the same time, in other European countries, the law under study is regulated by
sectoral legislation. In addition, some European constitutions also state that legal aid is
provided to a suspect, accused or defendant in criminal proceedings. For example, in paragraph
2 of Art. 48 of the Russian Constitution states that "every detainee, detainee, accused of
committing a crime has the right to use the assistance of a lawyer (defense counsel) from the
moment of detention, detention or indictment" [7, p. 349].

It should be noted that at the doctrinal level, the subject of legal (legal) assistance was
initially considered to be the relationship that developed in the process of bringing a person to
justice. Subsequently, this right began to apply to persons who were subject to any kind of
legal liability. In modern conditions, preference is given to a broad understanding of the right
to receive legal (legal) assistance in the exercise of rights and freedoms, legitimate interests
and responsibilities, covering various types of legal services, including advice, clarification,
claims and appeals, certificates, statements, complaints, representation in courts and other state
bodies, protection against prosecution, etc.

It is also worth noting that in addition to the right to professional legal assistance in Art.
59 of the Constitution of Ukraine enshrines a provision providing for the provision of
professional legal assistance free of charge in cases provided by law. Azerbaijan, Albania,
Andorra, Armenia, the Netherlands, Serbia, Montenegro and Switzerland have enshrined a
similar position at the constitutional level. Thus, in Part 3 of Art. 21 of the Constitution of
Montenegro stipulates that "legal aid may be free of charge, in accordance with the lawm" [8],
and in paragraph 3 of Art. 29 of the Swiss Constitution states that "every person who does not
have the necessary funds has the right to unpaid justice”. As this is necessary for the
observance of her rights, she is entitled to free "legal aid" [9, p. 541]. At the same time, in
some of these countries of continental Europe, free legal aid is provided only in criminal
proceedings. For example, in paragraph d) of Art. 31 of the Albanian Constitution stipulates
that "in the process of criminal proceedings everyone has the right to:... use free legal aid in
cases of lack of sufficient funds" [10, p. 186-187]. At the same time, some constitutions
stipulate the obligation of the state to provide free legal aid in other categories of cases. For
example, in paragraph 2 of Art. 37 of the Czech Constitution stipulates that "everyone has the
right to legal assistance during the consideration of his case in courts, other state bodies or
public administration bodies from the moment of implementation™ [9, p. 528]. The
Constitutions of Azerbaijan, Belarus and Armenia have established that the financing of free
legal aid is provided by state funds, i.e. the source of funding for this aid is earmarked funds
allocated from the state budget. For example, in paragraph 2 of Art. 18 of the Constitution of
the Netherlands emphasizes that this assistance is provided to "low-income persons" [6,
p. 479]. In our opinion, the wording of the second sentence of Art. 59 of the Constitution of
Ukraine does not require changes, as it is successful and understandable for the population of
Ukraine.

In Art. 59 of the Constitution of Ukraine also enshrines a provision that allows everyone
to freely choose a defender of their rights. According to M. Teslenko, the Constitution itself
provided for a person with a "special status as a defender", who must have special knowledge
in the field of law, i.e. legal education. Therefore, legal aid should be provided by a lawyer,
someone who knows the law, has the appropriate skills in this area [11, p. 56]. At the same
time, M. Havronyuk adds that in general, legal assistance can be provided to citizens by any
person — a lawyer by profession, if he in the prescribed manner has acquired the appropriate
powers and is not deprived of them [12, p. 261]. In addition, the Basic Principles on the Role
of Lawyers, adopted by the Eighth United Nations Congress on the Prevention of Crime and
the Treatment of Offenders, provide that everyone has the right to seek the assistance of any
lawyer in defending and defending their rights and protecting them at all stages of criminal
proceedings, and the government must ensure that the competent authorities promptly inform
each person of his or her right to the assistance of a lawyer of his or her choice in the event of
detention, arrest, or prosecution. This means that everyone can defend themselves personally or
through a lawyer of their choice, taking into account his or her authority, level of
qualifications, professional skills and practical experience required to provide legal protection
or legal aid.

However, the analysis of Art. 59 and Part 2 of Art. 131-2 of the Constitution of
Ukraine, which states that "only a lawyer represents another person in court, as well as
protection against criminal charges" [13], gives grounds to conclude that the right to free
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choice of defense counsel is limited to such a choice only between the lawyers. At the same
time, in our opinion, a logical mistake is made, as the defense attorney is not dependent on the
quality of defense, but only on membership in the bar. Regarding this thesis, the question
formulated by A. Kozlov is correct: "Are a doctor of law or an honored lawyer less prepared if
they are not lawyers ?!" [14, p. 29]. Therefore, it is difficult to disagree with the opinion that it
is inadmissible to secure the right to provide legal (legal) assistance exclusively to lawyers.
After all, this would mean recognizing their monopoly position in the market of legal services,
which would limit the right of everyone to freely choose a lawyer, as well as violate the rights
of persons engaged in private law practice and have a degree in law. At the same time, as noted
by scholars, national law does not restrict competition in the provision of services by private
law entities [15, p. 380]. This is also explicitly stated in paragraph 3, item 6 of the motivating
part of the Judgment of the Constitutional Court of Ukraine of 16. November 2000 Nel3-rp /
2000: "persons who are held administratively liable do not promote competition for the
provision of qualified legal assistance in these areas and the training of specialists in the field
of law" [16]. Thus, limiting legal aid to services provided only by lawyers will be in the best
interests of the lawyers themselves, rather than the interests of those in need of legal aid. And
therefore it is impossible to agree with the new edition of Art. 59 of the Constitution of
Ukraine, proposed by V. Rechytsky, and which, according to the scientist, encourages the use
of professional legal assistance in many spheres of life of Ukrainian society [17, p. 54].

We also believe that the provision on the free choice of each defender of their rights
should be separated into an independent part of Art. 59 of the Constitution of Ukraine and
supplement it with provisions on the prohibition to influence a person in any way when
choosing a lawyer, as well as the prohibition to interfere with the lawyer in his activities to
provide legal assistance.

Conclusions. Thus, given the above and taking into account the results of comparative
legal analysis of Art. 59 of the Constitution of Ukraine with similar provisions of the
constitutions of the states of continental Europe, we consider it necessary to present this article
in the following wording:

"Everyone is guaranteed the right to legal aid. In cases provided by law, this assistance
is provided free of charge.

Everyone is free to choose a defender of their rights and freedoms. It is prohibited to
influence the person in any way when choosing a lawyer and to hinder the lawyer in his / her
legal aid activities".
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I0piii KHPUYEHKO, I'anna JJABJIETOBA
KOHCTHUTYIIMHO-TTIPABOBE PET'YJIIOBAHHSI IIPABA HA
HPO®ECIHHY IOPUIUYHY JOMNOMOI'Y B YKPAIHI TA
KPATHAX KOHTUHEHTAJIbHOI €BPOIIH: IIOPIBHSAHHA

AHoOTauisi. Y cTarTi AOCTiKeHa KOHCTUTYIiIfHA IpaKTHKa HOPMATHBHOTO PETYITIOBAHHS ITpaBa
Ha mpodeciiiHy MpaBHUYY IOMOMOTY, 3aKpiruieHoro y cr. 59 Koncrutymii YkpaiHu Ta B aHaJOTiYHHX
HOpPMax KOHCTUTYLIH aep)aB KOHTHHEHTaubHOi €Bpomu. OOIpyHTOBaHAa HEOOXiJHICTH BHKIAICHHS
3a3HAYEHOI CTATTi y HOBIH pepaxiii.

BusnaueHo, mo mnpaBo Ha mpodeciiHy NpaBHHYY HOIOMOTY, SIKE 3aKpiluleHe B CT. 59
Konctutynii YkpaiHu, € OZHHM i3 HEBiJl’€MHUX IIpaB JIOJUHH, OI0 Nepenbdadae rapaHTOBaHy AEPXKaBOIO
MOXJIMBICTh OyJIb-sKiii 0c001 He3ale)XHO BiJ XapakTepy Ii NMPaBOBIAHOCHH 3 Jep>KaBHUMHU OpTaHAMH,
OpraHaMH MICIIEBOTO CAMOBPSAYBaHHS, 00’ €THAHHAMH TPOMAJISH, OPHINYHIMH Ta QI3HIHAMHA 0COOaMH,
BIJIbHO, O€3 HEMPaBOMIpHUX OOMEXEHb, OTPUMYBATHU JOTIOMOTY 3 IOPHANYHUX MHTaHb B 00Cs3i 1 popmax,
SIK BOHA TOTO TTOTPEOYE.

3amponoHoBaHO mepme pedeHHA cT. 59 KoHcrurymii  VKpaiHM TOCHIMTH — CIOBOM
«rapaHTyeThCs», IO, HA HAIIy JYMKY, HiIKPECIHTh HE TIIbKM KOHCTHTYI[IHHO-TIPaBOBHH 00OB’SI30K
JepkaBu, a it Oyae CIpUSATH JNOTPHUMAHHIO B3STHX YKpPaiHOI MiKHApOJHO-NIPABOBUX 3000B’s3aHb
BIZIMOBIZTHO 1O MOJOXXEHb HOPM 3aranpHol nekiaparii mpaB JioauHu, KOHBEHIIT Mpo 3axucT mpaB
JIFOJTMHY 1 OCHOBOIIOJIOXKHUX CBO0O0I, Mi>KHapOIHOTO TAKTYy PO IPOMASHCHKI 1 MOJTITHYHI IpaBa TOLIO.

Haromomeno, mo mpaBo Ha mpodeciiiHy NMpaBHUYY AOMOMOTY € €IWHHM MHpPaBOM JIIOAUHU B
posnini II «IIpaBa, cBoO60oaM Ta 000B’A3KH JTFOIUHHM 1 TpoMaasiHuHa» KoHetutymii Ykpainu, B SKOMY B CT.
59 3nilicHeHa 3aMiHa CJIOBa «IIPaBOBa» Ha CIOBOCIOIYYEHHS «IpodeciiiHa MpaBHUYA», MO0 HE MOKHA
BU3HATH BAAINM TIOPiBHSHO 3 TIONIEPEHIM BU3HATEHHSAM I[LOTO CIIOBA.

3a3HaueHo, 10 NMPaBo Ha NpodeciiiHy MpaBHUYY JOIOMOTY B Pi3HUX (OPMYIIFOBaHHIX Ta 00csArax
3HAWIIIO CBOE BiIOOpakeHHs1 B KOHCTUTYLIAX AHIOppH, AsepOaiimkany, bimopyci, benbrii, Bipmenii,
Hinepnaunis, Cep6ii, CnoBauunnu, Yexii, YopHoropii i IlIBelinapii. B iHmMX eBpomelchbkuX AepixaBax
JOCHiKyBaHe MPaBO BPETYJIbOBaHE Ha PiBHI Tally3eBOr0 3aKOHOJABCTBA.

3BepHYTO yBary Ha Te, IO KpiM IpaBa Ha Ipo¢eciiHy MpaBHUTY JonoMory B cT. 59 Koncrurymii
VYkpalHH 3aKpilIeHO IIOJIOKEHHS, IO Tependadae HamaHHA NpogeciiiHol MpaBHUYOI IOIOMOTH Y
BUMAJIKAX, Neper0adyeHnX 3aKoHOM, Ha Oe30ruiaTHid ocHOBi. Takuii miAXixm 3acTocoBaHO 1 B
3aKOHOJABCTBI AsepOaiikany, Anbanii, Anmoppm, Bipmenii, Hinepmanais, Cep6ii, YopHoropii i
[Iseiinapii.

OOrpyHTOBaHO AOLIJBHICTh BHOKPEMHUTH IOJIOKEHHS MPO BibHUH BHOIp KOXHUM 3aXHCHHUKA
CBOIX TpaB i cBOOOA B caMoCTiiiHy wactuHy cT. 59 Koncrurynii Ykpainu Ta JONMOBHUTH 11 MOJOKEHHAM
npo 3a00poHy OyIb-SKUM YMHOM BILUIMBAaTH Ha 0COOY MPpH BHOOPI HEIO 3aXMCHUKA, a TAKOXK MPO 3a00pOHY
TMIePENIKO/KATH 3aXHCHUKY B HOTO IISUTBHOCTI 3 HaJJAHHS IOPUIITYHOT JOTIOMOTH.

3anporoHOBaHO, BPAaXOBYIOUH €BPOMEHCHKUH JOCBiJ KOHCTHTYIIHHO-TIPAaBOBOTO PETYIIOBAHHS
npaBa Ha IpodeciiHy npaBHUTY JOMOMOTY, IMOJ0XeHHS cT. 59 KonctuTynii YkpaiHn BUKIAcTH B Takii
penakuii: "KOXXHOMY rapaHTyeTbcs TpaBo Ha OTPHMAHHS OPHIWYHOI JOMOMOTH. Y BHITaJIKaX,
nepe0aueHNX 3aKOHOM, ISl JOIIOMOTa HaJaeThesl Oe3oruratHO. KoxeH € BITBHHM y BHOOpI 3aXHCHHKA
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CBOiX mpaB i cB000. 3a60pOHsIETHCS OyIb-IKUM YMHOM BIUIMBATH Ha 0co0y HpH BUOOPI HEIO 3aXHUCHHUKA
Ta MEPEIIKOPKATH 3aXUCHUKY B HOTO MisAIBLHOCTI 3 HAJ[AHHS FOPHIAXYHOT JOMOMOTH' .

Knwuoei cnoea: roncmumyyia, oOonomoea, npogeciina npasHuya OONoMo2d, Npaso Ha
npogeciiiny npagnuyy 0onomozy, 6e30n1amuicms.
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ADMINISTRATIVE AND LEGAL STATUS OF GENERAL
PRACTICE - FAMILY MEDICINE

Abstract. The article is devoted to the disclosure of the problem of administrative and legal status
of a general practitioner - a family doctor. Emphasis is placed on the importance of clearly defining the
legal personality of the family doctor in view of reforming the health care system and overcoming the
negative consequences of counteracting the COVID-19 pandemic.

Disclosure of administrative and legal status was carried out through the generally accepted
categories of "legal status" enshrined in legal science. It is stated that there is no codification of legal
norms in this area. This problem is emphasized against the background of the rapid response of the
primary level to the threats of outbreaks of epidemics and pandemics.

Keywords : legal status, medical worker, general practitioner, health care, family doctor.

Relevance of the study. The restructuring of the health care system from a budget-
organized to an insurance model has contributed to the emergence of a new form of
relationship between patients and doctors. This transition contributed to the formation of a new
form of medical care and the emergence of the institution of general practitioner - family
medicine (hereinafter - family doctor). The creation of the new institute caused a number of
organizational and legal problems related to the organization of the family doctor's work,
financing of his activity, definition of the range of powers and stimulation of activity in the
direction of his constant improvement of his qualification.

Unfortunately, it has to be stated that the existing legal regulation of a family doctor in
Ukraine does not correspond to the level of development of public relations in the field of
health care. Insufficiently taken into account specific aspects of activities that affect the quality
of the treatment process, there are a number of problems with ensuring the rights and freedoms
of the doctor, defending his rights and creating appropriate conditions for self-realization of a
qualified specialist and counteracting the spread of COVID-19 [1].

Recent publications review. The problems of the formation of medical law were
devoted to the work of S. Stetsenko, who is the founder of domestic medical law, V. Stetsenko
actively worked on the issue of insurance medicine as another round of reform of the medical
system. B. Logvinenko actively researched the legal regulation of departmental medicine. The
work of O. Skochylias-Pavliv was dedicated to the legal status of a medical worker. However,
it is necessary to state the absence of a single systematic approach to determining the priority
of research on medical law in general, and the lack of work on the disclosure of the
administrative and legal status of a general practitioner - family medicine.

© R. Opatskyi, 2021
ORCID iD: https://orcid.org/0000-0002-8658-8153
k_app@dduvs.in.ua

ISSN 2078-3566 23



