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RECENT PROBLEMS OF LIABILITY
FOR DAMAGES IN LABOR LAW

Amgpiesebka  JI, TMomimyk M. CYYACHI TIPOBJEMH MATEPIAJIBHOI
BIANOBIJAJIBHOCTI B TPYJAOBOMY IIPABI. V crarrti npoaHami3oBaHO OCOOJIHMBOCTI
MarepiagbHOI BiJIIOBIJAIBHOCTI CTOPIH TPYAOBHX IPAaBOBIAHOCHH. PO3risiHyTO mpoGiieMu 3 JaHHOTO
MUTAHHS, IO MICTATHCS B HAIIOHAIFHOMY 3aKOHOJABCTBI Ta HABEICHO PsA INPOIMO3HIIH IIoJ0 Horo
pedopMyBaHHS.

3po6IIeHO BUCHOBOK, 110 Bi/lIIOBIAJIBHICTD 32 IIKOLY Ma€ HailBaXKJIUBIIIC 3HAYEHHS Y TPYAOBOMY
3aKOHOIaBCTBI. 3PEIITOI0, BUKOHYIOUH cBOi (DyHKIIOHAIBHI 00O0B'SI3KH, JKOJHA CTOPOHA HE 3aCTpaxoBaHa
BiJl HACTAHHS TPYZOBOIO MPABONOPYIIECHHS, 110, B CBOIO YEPry, € OCHOBOIO BiJIIIOBIZAJILHOCTI 3a IIKOAY.
Jlo6pe, KomH sIK TpAaIiBHUK, TaK 1 pOOOTOAaBeIb IUPOKO 00I3HAHI 3 FOTO MHUTAHHS 1 3[aTHI 3aXUIATH
CBOI IIpaBa Ta 3aKOHHI iHTepecH. OMHAK A TOTO, 00 BOHH MOIJIM L€ YCBIIOMHTH, Il TeMa ITOBHHHA
OyTH IOBHICTIO BUCBITJIEHA HA 3aKOHOAaBYOMY PiBHI, SIKHi{, Ha JKaJlb, CbOTOHI BIICyTHIH.

TakuMm 4YHHOM, HaIliOHAJbHE 3aKOHOAABCTBO IIPO BiANOBINAIBHICTH 3a IIKOAY, IOB'I3aHY 3
TPYJOBHMH BiJHOCHHAMH CTOpIH, 30KpeMa, 3 HOro miJicTaB, AETaJbHHUX IIPaB Ta OOOB'I3KIB CTOPIH y
BUpIILICHH] KOHKpETHOI MpoOieMHu Ta B psiai iHIIMX 0OCTaBUH, MOTpeOye pehOpMyBaHHS MHIIIXOM
YCYHEHHS TEOPETHYHMX CYNEpPEYHOCTEH, NpOrajuHM, a TAKOX JeTali3alilo IPaBOBUX HOPM, IO
peryjioloTh 1€ ITMTaHHA B HOPMATHBHO-NIPaBOBMX akTax. Hacammepex Lie IONOMOXE HPHCKOPHUTH
HPOLEAYPY AOBENCHHSA BUHH, a, MO-JIPYre, JA03BOJIMTBH 3alO0IrTH 3JI0BKMBAHHAM BIIAJH Ta 3aXUCTHTH
TIpaBi 1 3aKOHHI IHTEPECH CTOPIH TPYIOBUX NPABOBITHOCHH. TOMY IIe ZOTIOMOXE BUPILIUTH Ps IpoOieM,
SIKl IIOZICHHO BUHUKAIOTH y IOPHIMYHINA MPaKTHIII.

Kniwouosi  cnoea:  sionogioanvhicmv, — mamepianbha — 8iOnogidanvhicms,  mMamepianibHa
8I0N0BIOANLHICIb NPAYIGHUKA, MAMEPIATbHA 8I0N0BIOANHICIbG POOOMOOABYSL.

Introduction. Currently the labour law, even though it is based on constitutional provi-
sions on human and civil rights and freedoms, requires reforms and comprehensive analysis for
improving the legislative framework and law enforcement practice. In particular, it applies to
liability for damages of labour relationship parties.

In recent years this problem has been investigated by V. S. Venediktov, I. V. Zub,
D. O. Karpenko, V. I. Prokopenko, V. G. Rotan, M. P. Stadnik, L. I. Surovska and others. Lia-
bility for damages issues have been widely covered in the accounting literature in the Soviet
period, significant attention was paid to a definition and procedures of compensation for finan-
cial damages. The above issues were a part of scientific interests of N. G. Belov,
F. F. Butynets, L. M. Kramarovsky, S. I. Gerych, V. K. Radostovets, A. A.Shpig and others.
Works of the above-mentioned authors constitutes a sound scientific basis for research on a
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definition of liability for damages and accounting reflection of its consequences [3, p. 150].

But despite the considerable value of the scientific heritage of these specialists, the na-
tional legal science still misses a comprehensive research that would form a holistic view on
the legal nature of employees’ contractual liability in the market economy environment, its
grounds, conditions and application. The relevance of this topic is also due to the fact that
inequality of employment relationship parties causes significant differences in the legal regula-
tion of the employer's liability for damages to an employee and the employee’s one to an em-
ployer. These differences apply to determining a compensation amount, procedures and limits,
the nature of legal acts regulating the relevant issues [5, p. 3].

Problem statement. The research on liability for damages of employment relationship
partiesis aimed atanalysing the modern problemsof raising the awareness of employment rela-
tionship parties of their rights and legitimate interests, possibilities for their protection, as well
as preventing the abuse of powers of one party due to the ignorance of the other.

Research outcome. For a better understanding what exactly is in scope of a liability
for damages, it is worth stating what a liability is. So, under the labour law a liability is a sep-
arate type of legal responsibility which consists in an employee’s obligation to be liable for a
committed labour law violation and to incur appropriate sanctions. The basis for such a liability
is a labour law violation, which is a guilty unlawful act of failing to perform or breaching em-
ployment duties by an employee [6, p. 411].

In this case two types of liability are applied in the labour law — disciplinary liability
and liability for damages.

A liability for damages shall be understood as a liability of an employment contract par-
ty, namely of an employee or of an employer, to compensate the other party for a damage
caused by a guilty unlawful failure to perform or improper performance of employment duties
in accordance with the procedure and in the amount established by law [6, p. 410].

In turn, V.I. Shcherbina defines a liability for damages in the labour law of Ukraine as a
liability of one of the employment relationship parties to compensate for a financial damage
caused to the other party due to improper performance of their employment duties [6, p. 411].

An employee and an employer (an owner of an enterprise, an institution, an organiza-
tion, an authorised body or individual) with whom an employee is in the employment relation-
ship are subjects of liability for damages in the labour law in all cases [2].

An employee’s liability for damages is their liability to compensate a direct actual dam-
age caused to the employer’s property by an employee’s unlawful guilty violation of their em-
ployment responsibilities in the amount and procedure established by law [6, p. 411].

It should be noted that an employee’s liability for damages under the labour law has
three goals.

The first (primary) goal is to protect employer's property from damage, loss, theft and
guarantee the compensation for damage caused by an employee. Thus, this employee’s liabil-
ity is restorative, because its primary goal is to restore employer’s damaged property. There-
fore, holding an employee liable for damages does not exclude application of disciplinary ac-
tions to them, because simultaneously with causing a property damage (property labour viola-
tion) a guilty employee commits a labour disciplinary offense (disciplinary offense) (part 3,
article 130 of the Labour Code of Ukraine) [2, art. 130].

The second goal is to assure a guarantee to an employee when holding him liable for
damages, to protect an employee’s salary from unnecessary, illegal and unreasonable charg-
es. This goal of the institution of liability for damages is guaranteed. The third goal is to in-
stil in an employee asolicitous, diligent and lean attitude with no intent to cause damage to the
employer’s property, which is given so that an employee can perform their employment func-
tions [6, p. 411].

Regarding employer’s liability for damages, it should be noted that according to the le-
gal doctrine the employer’s liability for damages is defined as an employer’s responsibility to
compensate for a damage caused to an employee as a result of non-performance or improper
performance of their employment duties in accordance with the procedure and in the amount
established by law [1].

According to Article 153 of the Labour Code of Ukraine, the employer’s liability for
damages is based on an employer’s responsibility to create conditions necessary for normal
work;to ensure healthy and safe working conditions and to introduce modern safety means, as
well as sanitary and hygienic conditions that prevent work-place injuries and occupational dis-
eases of employees [2, art. 153].
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Articles 117, 235, 236 of the Labour Code of Ukraine state that an employer is obliged
to compensate an employee for damages caused by a delay in settlement upon dismissal, an
unlawful dismissal, an employee’s transfer to another job, an incorrect wording of a dismissal
reason in an employment record book, a delay in delivering an employment record book due to
the fault of an owner or a body authorised by an owner, a delay in executing a reinstatement
decision.Art. 2370f the Labour Codeof Ukraine stipulates that an official who is guilty of an
unlawful dismissal or transfer of an employee shall be held liable for damages.Art.237-10f the
Labour Codeof Ukraine establishes a responsibility of an owner or an authorised body to com-
pensate an employee for moral damage [2].

Based on the above, financial damage compensated for by an employer to an employee
can consist of property and non-property parts.

Modern theoretical scientists based on the analysis of current laws and judicial practice
note that the financial damage caused to an employee during the performance of his employ-
ment duties includes: 1) damage caused to an employee as a result of violation of the right to
work: by an unjustified refusal to employ; by violation of recruitment rules when recruiting an
employee, which caused his or her subsequent dismissal for this reason; by an illegal transfer,
removal or dismissal of an employee; by violation of obligations of an owner or an authorised
body to issue documents on employee’s job and salary (incase of improper filling, processing
and delaying the issuance of the employment record book, employment and salary documents);
2) damage caused to employee’s property; 3) moral damage[1].

Currently there is a gap in the labour legislation: while the second and third above-
mentioned types of damage are imperfectly regulated by the labour laws, the employer's liabil-
ity for illegal refusal to employ is still missing in the Labour Code of Ukraine [1].

The draft of the Labour Code of Ukraine as of April 22, 2013 developed by the working
group of the Ministry of Social Policy of Ukraine determines the grounds and terms of em-
ployer's liability in sufficient detail. Namely, Chapter II of this draft provides for the follow-
ing cases of the employer's liability: 1) the employer's liability for damage caused to employ-
ee's property (art. 415); 2) the employer's liability for damage caused by non-fulfilment of em-
ployer’s obligations to provide the employee with material benefits and services (art. 416); 3)
the employer's liability for damage in other cases established by this Code, law or an employ-
ment contract (art. 417); 4) the employer's liability for caused moral damage (Art. 418) [4].

However, despite the detailed regulation of the employer's liability for damage by the
above-mentioned draft of the Labour Code of Ukraine, its Chapter II requires further elabora-
tion.

With regard to international standards and adoption of best practices on this issue, it
should be noted that the analysis of conventions, multilateral and bilateral agreements between
countries allowed to conclude that, firstly, according to the international contractual regulation
of liability for damages of employment contract parties, the parties are generally liable for
damage under the national laws of the employment country in which an employer is located.
Secondly, the legal regulation of financial damage caused to an employee by health damage in
multilateral and bilateral agreements has its own peculiarities, which consist in a different
compensation scope and procedure. Thirdly, employees who work in the territory of another
country based a contract of work and labour concluded between economic entities of both
countries are liable for damages under the laws of a sending country [7, p. 10].

The above-mentioned peculiarities of liability for damages of employment relationship
parties under the national laws give grounds to state that such a type of liability is a special
legal institution which is inherent only to the labour law and different from all other institutions
of liability for damages of other law branches. The peculiarities are triggered by the specifics
of employment relationship and the need for social protection of an employee [6, p. 413].

Taking the present into account, practically all normative acts related to the institution
of employee’s responsibility for damages are oriented to the economic model where employers
are mainly state enterprises and organisations. And even partial changes in the labour legisla-
tion lead to a number of contradictions, which in turn create uncertainties and doubts among
employers and agencies responsible for consideration of labour disputes. It becomes obvious
that nowadays there is an urgent issue of improving the current legislation, in particular in
terms of liability for damages of employment relationship parties.

This legislation should be reformed certainly with a consideration of an increase in the
level of employees’ legal guarantees, namely legal standards on liability for damages should
protect employees’ salaries from excessive and illegal charges [6, p. 413].
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Additionally, once the current legislation on employee’s liability for damages and appli-
cation practices are analysed, first of all obligations of employment relationship parties to pre-
serve property of an enterprise, an entity, an organisations should be specified.

Moreover, it is necessary to clarify in a legislative way the basis and terms of liability
for damages, its types and amounts (limits), possibilities and limits of reducing the damage
size, the object of compensation in relation to modern business conditions of enterprises, insti-
tutions, organisations [6, p. 413].

Conclusions. Liability for damages is of key importance in the labour law. After all,
when performing their functional duties, no party is insured against the occurrence of a labour
offense, which, in turn, is the basis for liability for damages. It is great when both an employee
and an employer have proper awareness on this issue and are able to protect their rights and
legitimate interests. However, for them to be able realise it, this topic should be perfectly illu-
minated at the legislative level, which unfortunately is missing today.

Thus, the national laws on liability for damages of employment relationship parties, in
particular, on its grounds, detailed rights and obligations of theparties in solving a particular
problen and on a number of other circumstances, needs to be reformed by eliminating theoreti-
cal contradictions and gaps, as well as detailing the legal regulations governing this issue in
regulatory legal acts.After all, it will help, first of all, speed up the procedure for holding a
guilty party, secondly, it will make it possible to prevent an abuse of authorities and protection
of employment relationship parties’ rights and legitimate interests.

Therefore, it will help solve a number of problems that are faced on a daily basis in the
legal practice.
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Summary
The article analyses peculiarities of liability for damages of employment relationship parties, as
well as considers national law issues in this regard and suggests a number of reforms.
Keywords: liability, liabilityfor damages, liabilityfor damages of an employee, liability for dam-
ages of an employer.
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