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The race depends on physiological signs, ethnicity is much more orientated to cultural,
social and religious signs. We can say that discrimination according to race and ethnicity is also
the breach of principle of equality.
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Ipuna I'puunaii

npodecop Kadeapu
3araIbHONPABOBUX JUCIHUILIIH
JIHIIPONeTPOBCHKOTIO IEPkKABHOTO
YHIBEpCHUTETY BHYTPIIIHIX CIIPaB,
JIOKTOp IOPUANYHUX HayK, npodecop

NPAHIOHIT PIBHOCTI ’KIHOK 1 1OJIOBIKIB SIK CKJIAZTOBA
€BPOIHTEI'PAIMHOI IIOJIITUKU YKPAIHU

€BpoiHTerpaniiiHa noiiTHka YKpaiHu 3 TOYKH 30py MEPCIEKTHB PO3BUTKY HalliOHAIBHO-
ro NpaBa, JIepPXKaBHU 1 CYCILUILCTBA SBJIIE€ CODOOI0 CYKYITHICTh MPABOBHUX 1 OpraHi3aliiHUX MexaHi3-
MiB, 1[0 320€3e4YI0Th JOCTYII IO COLIaIbHO-KYJIBTYPHUX I[IHHOCTEH 1 BILTMBAIOTh HA MEPCIIEKTH-
B PO3BUTKY JKUTTEBOrO LUIAXY JIOAMHH. OfHAK 3a0e3MedeHHs] PIBHOTO JOCTYILY 0 PeCypCiB xKi-
HOK 1 YOJIOBIKIB, 30aJlaHCOBaHe TapaHTYBaHHs iX IHTEPECIB, 3aJIMIIAETHCS TOIOBHOIO MPOOIEMOI0
HaBITh y PO3BUHYTHUX 3aX1THUX JeMokparisx. B YkpaiHi nsg npobiema He HOBa, ii icHyBaHHs 00y-
MOBJICHE HAsIBHICTIO DSy ICTOPHYHMX 1 COLIAILHUX YMHHHKIB, 10 3MIHIOIOTHCS 1 TpaHCHOpPMY-
I0TBCSL y Yaci. BpaxyBaHHS B OCTaHHI POKM HU3KH €BPOINEHCHKUX NPAKTHK Y BUPIIICHHI reHuep-
HUX ITIUTaHb IPH KOHCTPYIOBAHHI 1 PO3BUTKY BITUM3HSHOI'O IpaBa Bee Oinblie poOUTh Horo OLbI
OpIEHTOBHMM Ha PIBHOMIPHHMH 3aXHCT YCiX KaTeropiii HaceleHHsI.

[Tpobnemaryuka TOTpUMaHHS NPUHIMITY PiBHOCTI *IHOK 1 YOJIOBIKIB CHOT'OJIHI BCE OlIbIie
I[IKaBUTh HAYKOBIIIB 13 PI3HUX CIIELiaIbHOCTEH, a HAYKOBI Teopii 3 TeHIEPHUX MHUTAHb BCE YaCTIllIe
BIUIMBAIOTh HA MEXaHI3M peaiizaiii eBpoiHTerpauiiiHol nomituku B Ykpaini. lle HeBumamkoso,
ajxe, sk 3a3Hadae O. /lalkoBchKa, TapaHTyBaHHS PIBHOCTI YOJIOBIKa 1 JKIHKH € HEBiI'€MHOIO yac-
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THHOIO IPOrpecy JIIOACTBA, SIEMEHTOM AEMOKpPATil 1 BaXIIMBOIO YMOBOIO PO30YIOBH IPaBOBOi
nepxasu [1, c¢. 1]. Binbi Toro, ycBiioMIIeHHsI BaXKIIMBOCTI €BPOIHTETPALIHOI TOJIITHKU VIS CY-
YAaCHOT'0 )KHTTS JICPKaBH 1 CYCIUTBCTBA — II¢ HE JJAHWHA MO/, HABIsIHOI 3aXiJHUMH JTOCIi THUKAMU 1
COLIOKYJBTYPHIMH 3MiHAMHU €BPOMEHCHKHUX CYCHIJBbCTB. Lle Tako MUTAHHS IMiIBHIICHHS DIBHS
3aXKCTY TpaB JIIOJIMHH, 3MILHEHHsI CEKTOpY Oe3rekn i 000pOHH, MOIIYKY CYyYaCHUX MEXaHI3MIB y
3IIMCHEHH] BaXKJIMBHX JJIS CTAJIONO PO3BUTKY ACPIKABH PehopM.

JloTprMaHHsI IPUHIIMITY PIBHOCTI JKIHOK 1 YOJIOBIKIB y TIPABOBOMY PETyJIFOBaHHI BaXKJIH-
BUX cep, 0co0IMBa MOBA Hjie PO EKOHOMIUHY cdepy Ta cdepy AepKaBHOTO YIpaBIIiHHA, IIPU3-
BOJWTH JI0 PO3YMIHHS TOTO, 110 OOMEXEHHS MOXJIMBOCTEH 3a/I0BOJICHHS 3HAYYIIHUX MOTPed Jto-
JIMHU HE3aJIeXHO Bif 1i crari B camopeatizallii i pO3BUTKY BHYTPIILIHBOI'O MOTEHIIANTY Yepe3 IITY-
YHE CTBOPEHHS MOJeIIel YOIOBIHOro 1 XKIHOYOro MPU3HAYEHHS ITOPOUKYE YMOBH JUISl BHHUKHEHHS
HepiBHOCTI. JlaHe 0OMEXKEHHS HEraTUBHUM YMHOM BIUTUBA€ HA MPABOTBOPYICTh, MPH3BOJHUTH 110
CIIOTBOPEHB 1 BHJO3MIH B Mpolleci comiamizamii i 0cOOMCTICHOIO pO3BHUTKY HYOJOBIKIB 1 JKIHOK,
CTBOpPIOE AucOaIaHC y MexaHi3Mi peamizamii 1 3axucty ix mpas. He3Baxkaroun Ha mporpec B LUX
MUTaHHSX, CHOr'O/IHI TOBOPUTH TPO peasizaiio YKpaiHO NPUHIMITY PIBHOCTI JKIHOK 1 YOJIOBIKIB
3a €BPONEWCHKUMH CTaHAAPTAMH [IOKH 3apaHo.

[ToyaTKOBMM eTanoM B YCBIJJOMJIEHHI I'€H/EPHOI CKJIa/JI0BOi €BPOIHTEIpaliifHOI MOMITHKH
VYxpainu € HaOyTTs BiAIIOBIJHNX CIIEHiaTbHUAX 3HAHB PO T'eH/EP B yCiX HOro MposiBax, IMiABUIICHHS
PIBHSA OCBITAHCHKHX IPOTpaM Ta METOIMK HaBYaHHA 3 O3HaueHHX TeM. PopMyBaHHs HalliOHAJIEHOTO
NpaBa 3 CHIOETHCA i1 BILTHBOM COLiabHAX 1HCTUTYTIB, MPOBIJHA POJIb CEPE SIKUX BiABOIHUTHCS
ocBiTi. Y BceecBiTHiil neknapattii npo BuiLy ocBiTy aist XXI CTONITTS creljansHo BUIUIEHO MOJI0-
JKEHHSI ITPO Te, LIO B IpoLieci BUPOOIECHHS 1 3/IIICHEHHS TeHAEPHOI CTpaTerii B rayy3i BUILOI OCBITH
«HEOoOXiTHO TIPOIOBKYBATH 3yCIIIIA, CIPSIMOBAaHI HAa BUKOPIHEHHS BCIX CTEPEOTHIIIB, 3YMOBJIEHHX
O3HAKOIO CTaTi, BpaXxyBaHHs T'€HIIEPHUX ACMEKTIB Y BCIX NUCIMILTIHAX 1 PO3ILIMPEHHS y4acTi JKiHOK
Ha BCIX mAOIAX 1 B yCiX MUCIMIUTIHAX, J€ BOHU HEJOMpPEACTaBIICH], 3a0e3MeUnBIIH, 30KpemMa, ixX
OLJIBLI AKTUBHY Y4acTh B MPOLIEC] MPUAHATTS pileHb» [2]. CaMe yepe3 cHCTeMy OCBITH BH3HAYAETb-
sl MiCIie YOJIOBIKa 1 )KIHKH B CYCITUIBCTBI, IX COLIiaJIbHI POJIi, CTHIIb MUCJIEHHS, CBITOTJISI, MOMJTUBO-
CTi 0COOHMCTOro, TPOMAaJITHCHKOr0, MpodeciiiHoro Buoopy. OTpuMaHi 3HaHHS y TIEPCIIEKTHBI 3/aTHI
CYTTEBO BUJIO3MIHIOBATH CTPYKTYPY Ta 3MICT HAIlOHAJBHOTO MpaBa, 0COOIMBO y MUTAHHIX 3a0e31e-
YeHHsI PIBHOCTI TIPaB JKiHOK 1 YOIIOBIKIB.

Oxkpecneni B Koncturynii Ykpainu KOHTYpH 3a0e3neueHHs pIBHUX IPaB Ta MOMKIMBOCTEH
XKIHOK 1 YOJIOBIKIB OyJI 3yMOBJIEHI iCTOPHYHUMH YNHHUKAMH, IPABOBOIO KYJIBTYPOIO TPOMAJIsH, iX
CBIJIOMICTIO, II0 YCKJIa/IHIOE NPOIEC BUPIBHIOBAHHS BiTHOCHH. Ha HanioHainbHOMY PiBHI 3aKOHO/IaB-
4oro perynroBanHs KoHcTHTyLis 3aiiMae 0coONMMBE MicIie OO CTBOPEHHS PIBHUX YMOB IS 4OJIO-
BIKIB Ta JKIHOK B TIPOIIECi peasi3aiii 1epaBoro eBpoiHTerpaliifHol nojitnky. besnocepeanpo momo-
JIAHHIO JIMCKPUMIHAIIl NpHUCBsYeHa CT. 24, sika HAroJIoNIye, IO PiBHICTH MpaB KIHOK 1 YOJIOBIKIB
3a0e3MevyeThCs: HaJaHHAM JKIHKaM PIBHUX 3 YOJOBIKAMH MOXKJIMBOCTEH y TPOMAaJICEKO-TIONITHYHIN
Ta KyJIbTYpHIH IisUIBHOCTI, y 3100yTTi OCBiTH Ta mpodeciiiuiii MiAroToBI, y npali Ta BUHAropozi 3a
Hel, Toio [3]. Barome 3HaYeHHs B 3aKOHO/IaBUOMY 3aKpiILUICHHI i/1el reHaepHOl piBHOCTI Mae 3aKoH
Yxpainu «IIpo 3abe3nieueHHs pIBHUX MPaB Ta MOXKIIMBOCTEH )KIHOK 1 YOJIOBIKIBY, e Y CT. 3 3a3Hava-
€THCSI: «JIeprKaBHA MMOJNITHKA II0JI0 3a0e3MeUYeHHs PIBHUX NpaB Ta MOJIMBOCTEH JKIHOK 1 YOJIOBIKIB
CIpsIMOBaHA HA: YTBEP/DKEHHS I'eH/IEPHOI PIBHOCTI; HEJIOMYIIEHHS AUCKPUMIHALIT 32 03HAKOIO CTaTi;
3aCTOCYBaHHS MO3UTUBHUX Jii; 3a0e3reueHHs: PIBHOI y4acTi JKIHOK 1 YOJIOBIKIB y MPUHHATTI CyCITi-
JIHO B)KJIMBUX PillleHb; 3a0e3Me4eHHs PIBHUX MOKJIMBOCTEH JKIHKAM 1 YOIOBiKaM LI0JI0 IIO€ THAHHS
npodeciiHuX Ta ciIMeHHUX 000B’s3KiB...» [4]. JlilicHy Ba)JIMBICTh BKa3aHI MOJOKEHHS OTPHUMAIOTh
TIIBKM B TOMY BHIIAJIKY, SIKIO BOHH PEAbHO 3aMpaLor0Th, a IOKH L€ TUIbKU JeKIapaTHBHUI Bapi-
aHT TIOCTAHOBKH CKJIQJHUX MPOoOJIeM, SIKi 1TOB’s3aHi HE TUTBKH 3 HU3bKUM pIBHEM €KOHOMIKH, aJie i3
CaMOI0 CTPYKTYPOIO CYCIHIJIbCTBA, HEAOCKOHAIICTIO 3aCTOCYBAHHS IPaBa, IO PETYIOE TeHAepHi
BiTHOCHHU.

Omoice, 00paBIIM NIISIX €BPOIEIHCHKOI0 PO3BUTKY, YKpaiHa Ma€ OpieHTYBATHCS HA sIKICHE
3a0e3re4eHHs IpaB 1 cCBOOO JIIOAMHY Ta TPOMa SIHUHA, BIPOBA/DKCHHS CTAHIAPTIB PIBHUX MPaB 1
MOXKITUBOCTEH YOJIOBIKa 1 )KiHKK. Takuii miXia BKpail BAXKIIUBO BPAXOBYBATH y €BPOIHTErpaIliiHi i
MOJIITHLII JIepyKaBy, NpH (pOpMYBaHHI €IEMEHTIB HAIllOHAJIBHOIO MIPaBa, y 3B’s3KYy 3 YMM HEOOXiJ-
HUI KOMIUJIGKCHUI HaYKOBHIA aHai3 3arajibHUX 3aKOHOMIpHOCTEH (hOpMyBaHHsI, PO3BUTKY 1 rapa-
HTYBaHHS IIpaB, cBOOOJ 1 3aKOHHMX IHTEPECIB JIIOJMHHU HE3aJISKHO BiJ i cTaTi y pi3HUX cepax
CYCHITLHOTO HTTSI, PO3pO0Ka PEKOMCHAAIN IIOA0 3aKOHOJABYOrO 3a0e3leUeHHs peaizarii
KOHCTUTYIITHOrO MPUHIIMIY PIBHUX IpaB i MOXJIMBOCTEH YonoBika 1 xiHku. J{nsi mpoBeneHHs
BIJIMOBIJJHUAX JOCII/DKEHb BXKJIMBO BUKOPHCTOBYBATH SIK T€HJASPHMIA MiJIXiJ], TAK 1 CydacHi MOJi-
TUYHI Teopii, chopMyIbOBaHI IPOBIAHUMH 3aXiHIMH Ta BITYN3HIHUMH IIKOTAMH.
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DISCRIMINATION OF WOMEN IN POLITICAL LIFE.
ON THE UNCONSTITUTIONALITY OF COUNTERVAILING MEASURES
IN THE THURINGIAN AND BRANDENBURG ELECTORAL ACT

Introduction

Promoting material equality between women and men is a long-term strategy of feminist
organizations and human rights bodies. The involvement of women in politics can be considered a
specific problem in the field of equality between women and men. Statistics show that, for
example, in the Czech Republic there is a relatively low representation of women in political
parties and among members of elected legislative bodies. The share of elected women is around
20%. In this article, we want to present in more detail the amendment to the Thuringian and
Brandenburg electoral laws, which introduced into this regulation the obligation of so-called
,»Zipping” when compiling candidate lists and its subsequent repeal by the Thuringian, respe-
2tively. Brandenburg Constitutional Court. We want to evaluate the arguments of the Thuringian
and Brandenburg Constitutional Courts in the light of the principle of equality between women
and men. Although the issue of women's representation in politics is at first sight specific, the
Court's reasoning is also relevant in the broader context of anti-discrimination law. In the final part
of'the article, we will focus on the finding of the German Federal Constitutional Court, which dealt
with the question of whether the German constitution imposes an obligation to include the zipping
system into the law in favor of women.

1. Parity legislation in Brandenburg and Thuringia

The judgment of the Thuringian and Brandenburg Constitutional Courts, which assesses the
laws of 2019 introducing strict zipping in a 1: 1 ratio on candidate lists, can be used as a signi-
?icant inspiration. It is not just a matter of representing women on the lists of candidates, but
whether they will be decided by some of the constitutional conclusions of the Thuringian
Constitutional Court, which will still be used in other areas where fixed quotas will be in favor of
women. In Germany, the first parity law was passed in Brandenburg in 2019. In the case of
elections, both men and women would be taken into account when drawing up the electoral roll.
According to constitutional lawyers, this was an open violation of the constitution, in which
"objective law" was transformed into a legal obligation. With this step is the de facto equality of
women in the Landtag legally supported by the legal suspension of the basic pillars of the
democratic process, namely freedom and equality of choice. According to some lawyers, political
parties in Brandenburg are already free to nominate their candidates, but must compile the same
number of men and women on the list of candidates. Citizens are therefore limited by the "choice"
of these parity candidates. Enforcing politically legitimate goals (equality between men and
women) by violating basic democratic principles (freedom and equality of choice) according to
these views defies the spirit of an open constitution. In addition, the Brandenburg legislation
assumed that a candidate who does not feel to be neither a man nor a woman is free to determine
which group he or she wants to be included in. Nevertheless, it was this division that the Federal
Constitutional Court called unconstitutional.

With the intention of getting more women into the Thuringian state parliament, the
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